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U.S. Customs Service 


Treasury Decisions 


(T.D. 82-168) 
Bonds 


Approval and Discontinuance of Carrier’s Bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol 
“D” indicates that the bond previously outstanding has been dis- 
continued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented 
by figures in parentheses immediately following, which has been 
discontinued. If the previous bond was in the name of a different 
company or if the surety was different, the information is shown in 
a footnote at the end of the list. 

Dated: September 15, 1982. 


| Filed with district 
Date of |  director/area 
| director/amount 


approval 


Acme Safeway Van & Storage Co., Inc., | July 15, 1982 | July 19, 1982 | Houston, TX 
4711 Gasmer, Houston, TX; motor carri- | | $50,000 
er; Washington International Ins. Co. 


| 

Aloha Airlines, Inc., P.O. Box 30028, Hono- | July 8, 1982 July 16, 1981 | Honolulu, HI 
lulu, HI; air carrier; Pacific Ins. Co. Ltd. | | $25,000 
D 6/2/82 

| | 

Aloha Freightways, Inc., 3615 N.W. 78th | July 8, 1982 July 13 1982 | Miami, FL 
Ave., Miami, FL; motor carrier; Old Re- | | | $25,000 
public Ins. Co. 


Arcadian Motor Carriers, 1100 Sierra St., May 20, 1982 | July 13, 1982 | Los angeles, CA 
Kingsburg, CA; motor carrier; Peerless | $50,000 
Ins. Co. | 


| | 
Bradley’s Express, Inc., 20 Enterprise Ave., | May 26, 1982 | July 27, 1982 | Boston, MA 
Secaucus, NJ; motor carrier; Allied Fidel- | | $50,000 
ity Ins. Co. 
Captain Trucking, Inc., 5030 W. 39th St., Jan. 26, 1982 | July 22, 1982 | Chicago, Ill. 
Stickney, IL; motor carrier; St. Paul Fire | $35,000 
& Marine Ins. Co. 
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Name of principal and surety 


Coast Transport, Inc., 4667 Somerton Rd., 
Trevose, PA; motor carrier; Washington 
International Ins. Co. 

D 5/31/81 


Contrans, 25 James St., New Haven, CT; 
motor carrier; Washington International 
Ins. Co. 

(PB 2/5/82) D 7/1/82 


Erie Express, Inc., 690 Nickel Plate Dr., 
Cleveland, OH; motor carrier; The Ohio 
Casualty Ins. Co. 


Gary’s Delivery Service Ltd., 4756 Trafal- 
gar St., Vancouver, B.C., Canada; motor 
carrier; Safeco Ins. Co. of America 


Gershman Produce (1981) Co., Ltd., 447 Ar- 
chibald St., Winnipeg, Manitoba, Canada; 
motor carrier; American Motorists Ins. 
Co. 

(PB 2/5/82) D 7/7/82 '! 


Hall Distributors Ltd., Dease Road, Rut- 
land, B.C., Canada; motor carrier; St. 
Paul Fire & Marine Ins. Co. 

D 7/9/82 


J. B. Hunt Co., P.O. Box 130, Lowell, AR; 
motor carrier; The Aetna Casualty & 
Surety Co. 


International Warehouse J ‘stribution 
Corp., 7952 N.W. 14th St Miami, FL; 
motor carrier; St. Paul Fire & Marine 
Ins. Co. 


JAT Express, Inc., 4021 Rosewood Ave., 
Muncie, IN; motor carrier; Reliance Ins. 
Co. 

(PB 8/21/81) D 8/1/82 2 


Bruce Johnson Trucking Co., Inc., P.O. Box 
5647, Charlotte, NC; motor carrier; Liber- 
ty Mutual Ins. Co. 

(PB 5/1/74) D 7/13/82 3 


Leyman Transport, Inc., 24-02 St., Alturas 
de Flamboyan, Bayamon, PR; motor car- 
rier; St. Paul Fire & Marine Ins. Co. 
D 4/19/76 


Lightning Transportation, Inc. 3215 
Tulane Rd., Memphis, TN; motor carrier; 
Fidelity & Deposit Co. of MD 


McCracken Motor Freight, Inc., 3641 N.W. 
St., Helens Rd., Portland, OR; motor car- 
rier; Peerless Ins. Co. 

(PB 11/26/80) D 7/1/82 





Date of bond 


Mar. 20, 1979 


June 24, 1982 | 


July 15, 1982 


July 23, 1982 


Mar. 5, 1982 


Nov. 5, 1971 


June 23, 1982 


May 10, 1982 


Aug. 1, 1982 


July 18, 1982 


Apr. 28, 1972 


Apr. 20, 1982 


July 1, 1982 


+ 





Date of 
approval 


Apr. 2, 1979 


July 2, 1982 


July 28, 1982 


July 23, 1982 


July 7, 1982 


Nov. 1, 1974 


July 23, 1982 


June 24, 1982 


Aug. 1, 1982 


July 14, 1982 


July 18, 1982 


July 19, 1982 


July 1, 1982 


1 


+ 





Filed with district 
director/area 
director/amount 


Philadelphia, PA 
$25,000 


Bridgeport, CT 
$25,000 


Cleveland, OH 
$50,000 


Seattle, WA 
$25,000 


Pembina, ND 
$25,000 


Seattle, WA 
$25,000 


New Orleans, LA 
$25,000 


Miami, FL 
$25,000 


Laredo, TX 
$50,000 


Wilmington, NC 
$25,000 


San Juan, PR 
$25,000 


New Orleans, LA 
$25,000 


Portland, OR 
$25,000 
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Name of principal and surety 


Marathon Transportation Systems, Inc., 


carrier; Ins. Co. of North America 
D 7/26/82 


Melchin Auto Transport Ltd., P.O. Box 638, 


Calgary, Alberta, Canada; motor carrier; | 


Continental Ins. Co. 
D 7/14/82 


Mistletoe Express Service, 111 Harrison, 
Oklahoma City, OK; motor carrier; 
Kansas City Fire & Marine Ins. Co. 

(PB 6/29/81) D 7/28/82/82 4 


Fred Olson Co., Inc., 6022 W. State St., P.O. 


Box 13069, Milwaukee, WI; motor carri- 
er; St. Paul Fire & Marine Ins. Co. 


J. E. Pagan Lagomarsini, Inc., Reparto Re- 
parada, Ponce, P.R.; _ motor 
Peerless Ins. Co. 

D 9/26/79 


Peninsula Truck Lines, Inc., 6314 7th Av. 


So., Seattle, WA; motor carrier; Safeco | 


Ins. Co. of America 


Pioneer 
Taylor, 


Trucking, 
MI; 


Inc., 
contract 


P.O. Box 849, 
motor 


~——_-— 
| 


May 16, 1975 


| June 30, 1982 





June 23, 1982 


carrier; | 


| Jan. 29, 1982 


| June 11, 1982 


carrier; | 


Americn Casualty Co. of Reading, PA | 


Quinn Truck Lines Inc., 9831 S. Orange 


| May 20, 1982 


Ave., Taft, FL; motor carrier; St. Paul 


Fire & Marine Ins. Co. 


Stephens Enterprises, Inc., 5912 New King 
Rd., Jacksonville, FL; motor carrier; 
Commercial Union Ins. Co. 


Sunshine Express of Wilson, Inc., P.O. Box 
4812, Rocky Mount, NC; motor carrier; 
U.S. Fidelity & Guaranty Co. 

D 7/21/82 


Wahl Moving & Transfer Co., 16100 So. 


Waterloo Rd., Cleveland, OH; motor car- | 
rier; Hartford Accident & Indemnity Co. 
D 7/21/82 


June 17, 1982 


| 
| 
| Mar. 31, 1980 


| 
| 
| 
Aug. 6, 1981 
| 
| 


' Principal is Gerfhman Produce (1981) Co., Ltd. 

? Surety is The American Druggists’ Ins. Co. 

3 Surety is Lumbermans Mutual Casualty Co. 
‘Principal is Mistletoe Express Service of TX, Inc. 


BON-3-03 


| Date of bond | 


i 
| 


Date of 
approval 


| Dec. 16, 1981 | Jan. 11, 1982 
P.O. Box 16587, San Antonio, TX; motor 


| May 28, 1975 


July 28, 1982 


July 26, 1982 


Mar. 18, 1975 


Feb. 5, 1982 


July 28, 1982 


June 29, 1982 


| July 17, 1982 


Apr. 15, 1980 


3 


| Filed with district 
director/area 
director/amount 


| Laredo, TX 
| $25,000 


Detroit, MI 


| $50,000 
| 


| Laredo, TX 
| $50,000 


Milwaukee, WI 
| $25,000 


| San Juan, PR 
$25,000 


| Seattle, WA 
$25,000 


Detroit, MI 
$50,000 


| Buffalo, NY 
$25,000 


| Tampa, FL 
$25,000 


| Wilmington, NC 
$25,000 


Sept. 9, 1981 | Cleveland, OH 


$50,000 


need 


MarILyn G. Morrison, 


Director, 
Carriers, Drawback and Bonds Division. 
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(T.D. 82-169) 


This notice comments upon that portion of the decision of the 
United States Court of International Trade in Slip Op. 82-59, 
which deals with country of exportation concept as it applies to the 
entry of products subject to an international bilateral textile trade 
agreement. 


In Cardinal Glove Co. Inc. v. United States, Slip Op 82-59, decid- 
ed July ?2, 1982, the United States Court of International Trade 
concluded wnat gloves, stitched together in Haiti from glove halves 
manufactured in Hong Kong, could not be denied entry into the 
United States because of the lack of a Hong Kong export license or 
visa. 

In reaching its decision, the court first reasoned that entry into 
the United States of Hong Kong products is restricted only where 
Hong Kong is the “country of exportation.” The court went on to 
make a specific finding of fact that the glove halves were substan- 
tially transformed in Haiti and, therefore, Haiti constituted the 
country of exportation of the imported finished gloves. 

It is the view of the Customs Service, after consultation with the 
Departments of State and Commerce, that the bilateral agreement 
with Hong Kong restricting the entry of merchandise into this 
country should be applied, as it and other textile agreements have 
been applied since the inception of the textile restraint program, 
on the basis of the “country of origin” of that merchandise and not 
its “country of exportation”. In Customs’ parlance, as recognized by 
the courts, these two concepts are separate and unrelated. We have 
been advised by the Departments of State and Commerce that the 
application of the “country of exportation” concept to entries of 
merchandise under international bilateral textile trade agreements 
would seriously undermine the operation of the textile program. 

To have a change in the country of origin of merchandise, there 
must be a manufacturing operation in the second country from 
which “a new and different article must emerge, having a distinc- 
tive name, character, or use.” Anheuser-Busch v. United States, 207 
U.S. 556 (1907). This is usually referred as a “substantial transfor- 
mation” of the merchandise. 

The principles governing a change in the country of exportation 
are much less stringent; any one of several factors may be applied. 
While it is clear that a substantial transformation will result in a 
change in the “country of exportation,” the various other tests do 
not necessarily require that the goods be further manufactured or 
processed, or even that they actually enter the commerce of the 
second country, to change the country of exportation. It is suffi- 
cient that a possibility exists for the merchandise to enter the com- 
merce of the second country for that country to become the country 
of exportation. See T.D. 51937(1) and the cases cited by the court in 
the instant decision. 
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In view of the court’s specific holding in this case that the glove 
halves were substantially transformed, it does not appear that an 
appeal is warranted, since this finding is supported by evidence in 
the record. 

Therefore, pending a further judicial determination of the 
matter, the Customs Service has decided not to apply that portion 
of Slip Op. 82-59 which suggests that the bilateral agreement be- 
tween the United States and Hong Kong should be applicable to 
merchandise only where Hong Kong is deemed to be the “country 
of exportation.” 

Accordingly, the “country of exportation” concept contained in 
Slip Op. 82-59 will not be followed. 

Dated: September 16, 1982. 

JOHN P. SIMPSON, 
Director, 
Office of Regulations and Rulings. 


(T.D. 82-170) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 


522(c), Tariff Act of 1930, as amended (31 USC 372 (c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for 
the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 
Argentina peso: 
August 2-6, 1982 $0.000050 
Chile peso: 
August 2-5, 1982 $0.021254 
August 6, 1982 0.017897 
Colombia peso: 


August 2-5, 1982. 


August 6, 1982 
Greece drachma: 
August 2, 1982 


I NITE suisiitccanecreasuesbcsesuss 


August 4, 1982 
August 5, 1982 
August 6, 1982 
Indonesia rupiah: 
August 2-5, 1982 
August 6, 1982 


$0.015504 
0.015396 


$0.014535 
0.014556 
0.014286 
0.014276 
0.014104 


$0.001514 
0.001511 
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Israel shekel: 
August 2, 1982 $0.038640 
August 3, 1982 0.038110 
August 4-5, 1982 0.037693 
August 6, 1982 0.037078 
Peru sol: 
August 2-5, 1982 $0.001398 
August 6, 1982 0.001384 
South Korea won: 
August 2-6, 1982 $0.001344 


(LIQ-01-03 O:C:E) 
Dated: August 6, 1982. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 


(T.D. 82-171) 


Foreign Currencies—Daily Rates for Countries not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1980, as amended (31 USC 372(c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for 
the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Argentina peso: 
August 9-13, 1982 $0.000050 
Chile peso: 
August 9-13, 1982 $0.017857 
Colombia peso 
August 9-12, 1982 $0.015396 
August 13, 1982 0.015349 
Greece drachma: 
August 9, 1982 $0.013966 
August 10, 1982 0.014205 
August 11, 1982 0.013986 
August 12, 1982 0.014025 
August 13, 1982 0.014154 
Indonesia rupiah: 
August 9-12, 1982 $0.001511 





CUSTOMS 


August 13, 1982 0.001509 
Israel shekel: 

Pr I acisicctnctcninauninianninnadccennsndtinmmpae $0.037078 
Peru sol: 

August 9-11, 1982 $0.001384 

August 12, 1982 0.001367 

August 13, 1982 0.001369 
South Korea won: 

August 9-12, 1982 $0.001344 

August 13, 1982 0.001342 


(LIQ-01-03 O:C:E) 
Dated: August 13, 1982. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 


(T.D. 82-172) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 


List 
The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (81 USC 372(c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for 
the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 
Argentina peso: 
August 16-19, 1982 $0.000050 
August 20, 1982 0.000043 
Chile peso: 
August 16-19, 1982 $0.017857 
August 20, 1982 0.016807 
Colombia peso: 
August 16-19, 1982 $0.015349 
August 20, 1982 0.015221 
Greece drachma: 
August 16, 1982 $0.014025 
August 17, 1982 0.014010 
August 18, 1982 0.014310 
August 19, 1982 0.014207 
August 20, 1982 0.014374 


387-770 0 - 82 - 2 
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Indonesia rupiah: 
August 16-20, 1982 $0.001509 
Israel shekel: 
August 16, 1982 $0.037078 
August 17, 1982 0.036928 
August 18, 1982 0.036887 
August 19, 1982 0.034078 
August 20, 1982 0.036860 
Peru sol: 
August 16-19, 1982 $0.001369 
August 20, 1982 0.001355 
South Korea won: 
August 16-20, 1982 $0.001342 


(LIQ-01-03 O:C:E) 
Dated: August 20, 1982. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 82-173) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1980, as amended (31 USC 372(c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for 
the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 

Argentina peso: 
August 23, 1982 $0.000045 
August 24-27, 1982 0.000043 
Chile peso: 
August 23-26, 1982 $0.016807 
August 27, 1982 0.018868 
Colombia peso: 
August 23-26, 1982 $0.015221 
August 27, 1982 0.015232 
Greece drachma: 
August 23, 1982 $0.014358 
August 24, 1982 0.014543 





CUSTOMS 


August 25, 1982 0.014545 

August 26, 1982 0.014545 

August 27, 1982 0.014325 
Indonesia rupiah: 

August 23-27, 1982 $0.001509 
Israel shekel: 

August 23, 1982 $0.036751 

August 24-25, 1982 0.036846 

August 26-27, 1982 0.036873 
Peru sol: 

August 23-26, 1982 $0.001355 

August 27, 1982 0.001331 
South Korea won: 

August 23-27, 1982 $0.001342 


(LIQ-01-03 O:C:E) 
Dated: August 27, 1982. 
ANGEL DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 82-174) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 USC 372(c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for 
the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Argentina peso: 


August 30-31, 1982 
Chile peso: 

August 30-31, 1982 
Colombia peso: 

August 30-31, 1982 
Greece drachma: 

August 30, 1982 

August 31, 1982 
Indonesia rupiah: 

August 30-31, 1982 


$0.000043 
$0.018182 
$0.015232 


$0.014160 
0.014110 


$0.001509 
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Israel shekel: 
August 30, 1982 $0.036873 
August 31, 1982 0.036271 
Peru sol: 
August 30-31, 1982 $0.001331 
South Korea won: 
August 30, 1982 $0.001342 
August 31, 1982 0.001342 


(LIQ-01-03 O:C:E) 
Dated: August 31, 1982. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 82-175) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 


the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to Section 522(C), Tariff Act of 1930, as amended 
(31 USC 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 82-163 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruziero: 
August 2, 1982 $0.005473 
August 3, 1982 0.005369 
August 4, 1982 0.005376 
August 5-6, 1982 0.005369 
Mexico dollar: 
August 6, 1982 $0.012821 
Norway krone: 
August 4, 1982 $0.149477 
August 6, 1982 0.148810 


(LIQ-03-01 S:C) 
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Dated: August 6, 1982. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 82-176) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to Section 522(C), Tariff Act of 1930, as amended 
(31 USC 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 82-163 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 

Brazil cruziero: 
August 9-12, 1982 $0.005369 
August 13, 1982 0.005266 
Mexico dollar: 
August 9, 1982 $0.012658 
August 10, 1982 0.011364 
August 11, 1982 0.012346 
August 12, 1982 0.013072 
August 13, 1982 N/A 
Norway krone: 
August 9, 1982 $0.148038 
August 10, 1982 0.147820 
August 11, 1982 0.147493 
August 12, 1982 0.147710 
August 13, 1982 0.147874 


(LIQ-03-01 S:C) 
Dated: August 13, 1982. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 82-177) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to Section 522(C), Tariff Act of 1930, as amended 
(31 USC 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 82-163 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruziero: 
August 16-20, 1982 $0.005266 
Mexico dollar: 
August 16, 1982 $0.011765 
August 17, 1982 0.011111 
August 18, 1982 0.010870 
August 19, 1982 0.008333 
August 20, 1982 0.010000 
Norway krone: 
August 16, 1982 $0.148038 
August 17, 1982 0.147874 
August 19, 1982 0.148810 


(LIQ-03-01 S:C) 
Dated: August 20, 1982. 


ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 


(T.D. 82-178) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to Section 522(C), Tariff Act of 1930, as amended 
(31 USC 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 82-163 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 
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Brazil cruziero: 

August 23-27, 1982 $0.005266 
Mexico dollar: 

August 23, 1982 $0.010309 

August 24, 1982 

August 25, 1982 

August 26, 1982 

August 27, 1982 


(LIQ-03-01 S:C) 
Dated: August 27, 1982. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange 


(T.D. 82-179) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to Section 522(C), Tariff Act of 1930, as amended 
(31 USC 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 82-163 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, coversion shall be at the following rates. 


Australia dollar: 

August 30, 1982 $0.96570 

PERERPONPG eS Bey EDO Gc bet cds coed har dotcadkanocasetcsatacessen ts 0.96420 
Brazil cruziero: 

August 30-31, 1982 $0.005266 
Mexico dollar: 

August 30, 1982 $0.007874 

August 31, 1982 0.007874 
Norway krone: 

August 30, 1982 $0.148776 

August 31, 1982 0.148810 


(LIQ-03-01 S:C) 
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Dated: August 31, 1982. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 





Customs Service Decistons 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., September 21, 1982. 
The following are decisions made by the United States Customs 
Service where the issues involved are of sufficient interest or im- 
portance to warrant publication in the Customs Bulletin. 
JOHN P. SIMPSON, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 82-131) 


This Ruling Holds That Mask Aligners Are Classifiable Under 
the Provision for Machines, not Specially Provided for, in Item 
678.50, Tariff Schedules of the United States 


Date: March 10, 1982 
File: CLA-2 CO:R:CV:G 
068443 JCH 

This decision concerns the tariff classification of the Censor 
Model SRA-100 Step and Repeat Projection Mask Aligner. This 
merchandise is made in Liechtenstein. 

Issue: It has been the position of the National Import Specialists 
that the merchandise in question should be classified under the 
provision for photographic cameras, other than fixed-focus types, 
valued over $10 each, in item 722.16, Tariff Schedules of the United 
States (TSUS), in accordance with a previous Headquarters deci- 
sion. The current column 1 rate of duty required under this provi- 
sion is 5.8 percent ad valorem. It was the view of the District Direc- 
tor of Customs at the port where the merchandise will be entered 
that the merchandise may be classifiable under the provision for 
optical measuring or checking instruments and appliances, not spe- 
cially provided for (n.s.p.f.), in item 710.90, TSUS, in accordance 
with another Headquarters decision. The current column 1 rate of 
duty required under that provision is 19.4 percent ad valorem. 
Counsel for the importer contends that the merchandise is classifi- 
able under the provision for machines, n.s.p.f., in item 678.50, 
TSUS, or under the provision for photofinishing apparatus in item 
722.94, TSUS. Both of these provisions currently require a column 
1 rate of duty of 4.5 percent ad valorem. 
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Facts: The merchandise in question is represented as a state-of- 
the-art mask aligner used in the fabrication of large scale integrat- 
ed devices. It is different from earlier mask aligners in three major 
respects. First, its focusing as well as alignment functions are fully 
automatic and do not require operations using the human eye and 
a microscope. Secondly, it accomplishes a reduction of 10:1 whereas 
earlier mask aligners operate on a 1:1 ratio, all reductions previ- 
ously having been made in the production of the mask. Third, x, y, 
and z manipulations are performed on both the wafer stage and on 
the reticle stage whereas former reticle stages had only z motion. 

Mask aligners are only one item of equipment used in the fabri- 
cation of microcircuits using the photolithographic process. This 
process begins, of course, with the design of the circuit and oper- 
ations described as art work. This part of the process employes var- 
ious items of equipment using articles in the photo-reduction proc- 
ess known as cameras. The end product of this part of the process 
is the mask which contains circuit patterns which are transferred 
to semiconductor wafers in mask aligners. 

In mask aligners of the type in question, light from a mercury 
vapor source is processed through blenders, lenses, reflecting and 
other elements and projected through the mask onto the wafers. 
The wafers are coated with a photoresist material the thickness of 
which is controlled by a spinning process during their preparation 
before processing in the mask aligner. 

In the mask aligner the wafers are subjected to time exposures 
in repeated steps in which the circuit patterns are gradually 
formed on the wafer. After this process, the circuit is finally 
formed by washing off non-polymerized portions of the wafer with 
a hydrofluoridic etchant. The wafer is then broken up into the sep- 
arate circuits forming chips or dies which must undergo further 
fabrication processes before the circuit components are fully manu- 
factured. 

Law and analysis: The foregoing review of the fabrication proc- 
ess involved shows that while some of the equipment used is re- 
ferred to as cameras, mask aligners are not. Nevertheless, mask 
aligners have been classified as cameras following our decision of 
November 9, 1967, C.I.E. 1003/67. This decision, however, does not 
fully explain the rationale behind it. 

On the one hand, the tariff schedules themselves suggest that a 
broad interpretation is to be given to the camera provisions. See, 
for example, Headnote, l(iv), Subpart B, Part 2, Schedule 7, TSUS. 
This rule of construction, no doubt, has reference to the decision in 
Westinghouse Electric International Co. v. United States, 28 Cust. 
Ct. 209, C.D. 1411 (1952). Counsel, however, notes that the provi- 
sions are not so broad as to include television cameras. 

It has been further considered that interpreting the provisions 
for cameras broadly enough to include mask aligners has been re- 
inforced by the decision in United States v. E. Besler & Company, 
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C.A.D. 1193, 557 F. 2d 270 (1977). In that case, articles which oper- 
ated by using projected rather than reflected light and which were 
used for negative or similar reproduction purposes rather than for 
original image taking were considered within dictionary definitions 
for cameras. 

Upon a review of this matter, we are no longer of the opinion 
that the instant articles qualify as photographic cameras. Nor, in 
our opinion, does the Besler case, supra, control the classification in 
question. However, a distinction between the Besler merchandise 
and the instant merchandise cannot be made altogether on the fact 
that the instant merchandise is not technically, commercially or 
commonly known as a camera, since the court in the Besler case 
decided the matter, for the most part, on a primary design and 
function theory and the dictionary definition for “camera” thereby 
giving what seems to be short shrift to commerical designation and 
other important tariff classification considerations. Nor would it be 
dispositive of the issue to note that technically the instant mer- 
chandise does not record images of objects etc., within the defini- 
tions for cameras, but that if it records images, it merely records 
an “image of an image,” the latter represented by the mask which 
is the product of a photographic process. Such a distinction could 
have been made in the Besler case, but was not. 

But the Besler case can be distinguished, in that the provisions 
for cameras clearly show that articles which record an image of an 
image are included in that camera enlargers are specially provided 
for along with cameras. Further, the Besler case, at least, dealt 
with an article of photographic equipment which was used in the 
photographic and related trades and sold through the same com- 
mercial channels to the trades and industries which produce as 
their ultimate products photographs and related photographic pro- 
ductions. Mask aligners, however, are used by a different industry 
with a different product, namely electrical components. It should 
be further noted that the mask aligner does not function by the use 
of the single flicker of a shutter, but constructs the microcircuit 
patterns in a series of exposures of the material involved. Further, 
the term used in connection with the process involved is not “pho- 
tography,” but “photolithography.” 

But the main distinction between the Besler merchandise and the 
instant merchandise is that the former, particularly if it was a pho- 
tographic camera, represented, as such, the product of an industry 
which has been in existence for over 100 years before the present 
tariff schedules were enacted. There very well could have been a 
reluctance on the part of the court to find at this late date that the 
Congress did not intend that all of the products associated with 
that industry be provided for. 

The mask aligners represent equipment, an industry, and prod- 
ucts which will be looked upon by history as primarily creations of 
the era after the present tariff schedules were enacted. According- 
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ly, unlike the issue in the Besler case, we find that the main issue 
with respect to the instant matter is whether mask aligners can be 
classified as subsequently created versions of cameras, if they are 
cameras, which were not in existence at the time the tariff sched- 
ules were written. 

Instructive on this issue is Polaroid Corp. v. United States, 66 
Cust Ct. 116, C.D. 4179 (1971). In that case, the court, in effect, 
pointed out that an article should be regarded as an excluded sub- 
sequently created article even though it technically may have been 
invented at the time the tariff schedules were written if the fram- 
ers of the tariff schedules or the Congress were not aware of it or if 
it did not represent a significant item of international trade. The 
court further pointed out that the theory which permits subse- 
quently created articles to be brought within a provision for pre- 
existing articles applies only to articles which are known by names 
used in describing the pre-existing articles or which merely repre- 
sent development or improvement of the original articles. 

As indicated earlier in this decision, Besler to the contrary not- 
withstanding, we can find no evidence that the instant articles 
technically, commonly or commercially are known as cameras. For 
that reason alone, under the view discussed in the Polaroid case, 
contemplation under item 722.16 as a subsequently created product 
is suspect. But if in any sense the articles were an improved type of 
camera, they were not improved for the purpose of photography, 
that is, for the production of pictures. They would have been im- 
proved for the purpose of manufacturing microcircuits. In examin- 
ing the cases cited in the Polaroid case dealing with subsequently 
created files, tooth brushes, etc., the common thread is that the 
subsequently created products in their function and purpose bore 
more of a relationship to the functions of the merchandise existing 
at the time of enactment than the instant mask aligners bear to 
cameras as understood to be encompassed under the camera provi- 
sions when enacted in 1962. 

In one respect, the subsequently created products which the 
courts have brought within provisions for pre-existing products 
often involve the application of new technologies to achieve the 
same function of the old products. We have taken a similar view. 
Note, for example, our decision in I.A. 176/79, Suppl. 1, C.S.D. 81- 
109, file No. 064848, in which a firearm incorporating technology 
created after the legislation originating the tariff provision in ques- 
tion was claimed to be a subsequently created product outside of 
the scope of the tariff provision. The merchandise, aside from all of 
the differences between it and guns which existed at the time the 
tariff provision was originally drafted, nevertheless was still a gun, 
and we classified it as such on the theory that it was a subsequent- 
ly created article within the tariff provision. 

But the merchandise in question, if incorporating new technol- 
ogies relating to photographic techniques, does not use them to 
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record pictures of objects, but rather uses them for an entirely dif- 
ferent purpose in a different industry to produce microcircuits. Our 
decision so far presupposes that to regard such subsequently cre- 
ated products as intended by Congress to be within the scope of the 
provision for cameras would be a fiction. Since the instant mer- 
chandise differs in too many particulars both in its construction 
and functions from photographic cameras as understood at the 
time the tariff schedules were created, we now are of the opinion it 
would be an error to regard it as classifiable as a new or improved 
version of a camera. 

Counsel has further pointed out that to continue to classify the 
instant articles as cameras would be inconsistent with our classifi- 
cation of similar articles as machines, n.s.p.f., in T.D. 70-190 (16), 4 
Cust. Bull. 667 (1970). More recently, we reached a similar conclu- 
sion with respect to similar merchandise in our decision in I.A. 
106/80, file No. 063466. While it may be a distinction could be 
made between the merchandise in those cases and the instant mer- 
chandise on the basis that the former operated on a type of electro- 
magnetic radiation other than light, that distinction would not be 
valid. In the article on photography in Van Nostrand’s Scientific 
Encyclopedia (5th ed. 1976) it is clearly indicated that devices oper- 
ating on any type of electromagnetic radiation could be involved. 

The merchandise is regarded as excluded from the provision for 
photofinishing apparatus in item 722.94 for similar reasons. With 
respect to the possible alternative classification of the merchandise 
under item 710.90, regarding merchandise of this nature as classifi- 
able under any optical provision can no longer be entertained in 
view of recent decisions issued by this office with respect to photo- 
mask inspection systems and other equipment. See, for example, 
our decision dated July 27, 1981, file No. 063163. We are unable to 
locate our file in connection with our letter of February 12, 1970, 
Mfg. 443.57, cited as authority for classifying the instant merchan- 
dise in item 710.90. Accordingly, we are unable to determine 
whether that position represents the latest views of the Customs 
Service. In any case, that decision should not be construed as au- 
thority for the classification of mask aligners of the type in ques- 
tion other than as indicated in this decision. 

Holding: Mask aligners are classifiable under the provision for 
machines, n.s.p.f., in item 678.50. This classification applies to mask 
aligners only, and not to any peripheral data processing or control 
equipment which may be furnished as parts of the overall produc- 
tion system involved. Our previous decision in C.I.E. 1003/67 is re- 
voked and will no longer be followed. 
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Classification: This Decision Holds That Rotary Positive Displace- 
ment Machines Are Classifiable as Blowers Under Item 661.06, 
Tariff Schedules of the United States and Not as Compressors 
Under Item 661.12, Tariff Schedules of the United States 


Date: April 21, 1982 
File: CLA-2 CO:R:CV:G 
069560 JCH 
Re: Decision on Application for Further Review of Protest No. 
38011000103. 

Dear Sir: The above-captioned protest and application for fur- 
ther review were filed against your classification of Cord blowers in 
entry No. 81-644840 dated November 10, 1980. This merchandise 
was produced in Canada. Our decision follows: 

Issue: The merchandise was classified by Customs officers under 
the provision for fans or blowers in item 661.06, Tariff Schedules of 
the United States (TSUS), for which the 1980 column 1 rate of duty 
was 6.7 percent ad valorem. It is contended the merchandise is 
classifiable under the provision for compressors in item 661.12, 
TSUS, for which the 1980 column 1 rate of duty was 4.4 percent ad 
valorem. 

Facts: The merchandise is described in the manufacturer’s main- 
tenance manual as blowers, and not as compressors. The articles 
are rotary positive displacement machines which compress gas 
without the use of valves at a ratio of 2:1. The blowers are of the 2- 
helical lobe type. 

It is contended that the description of these articles as blowers is 
a misnomer common in the industry, and that similar articles are 
properly described in the technical literature as compressors. 

Law and analysis: The term “compressor” is generic in nature, 
and includes articles commonly and technically known as blowers 
as well as articles exclusively known as compressors. As indicated 
in a previous decision in which we discussed the difference between 
compressors and blowers for tariff classification purposes, protest 
review decision dated February 17, 1976, protest No. 10014002947, 
file No. 092460, the difference between what is regarded as a com- 
pressor and what is regarded as a blower was stated to be primar- 
ily based on operating pressures. 

While technical literature often describes centrifugal, rotary and 
reciprocating machines as compressors, that is not inconsistent in 
any way with the distinction between blowers and compressors 
when the former are discussed as a subcategory of the latter. In 
the article on blowers in the Engineering Encyclopedia (3 ed. 1963) 
it is clearly indicated that rotary machines as well as centrifugal 
machines operating at pressures under 30 psig are regarded as 
blowers rather than as compressors. Rotary blowers with a 2:1 
ratio of the type in question have an operating pressure range be- 
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tween 10 and 15 psig, which is well below the compressor range, 
but is higher than the range which can be provided economically 
by many centrifugal blowers. It is in this pressure range that 
rotary blowers are often the preferred source of gas compression. 

It should be noted that the manner in which a manufacturer de- 
scribes its own products, which, in this instance, is as blowers, is of 
great weight in Customs classification. The contention that this is a 
misnomer is not supported by the technical literature, but rather 
the technical literature shows that calling the instant articles blow- 
ers is entirely consistent with technical designations. 

Holding: For the foregoing reasons, rotary blowers are classifi- 
able as blowers under item 661.06, TSUS. This decision is limited to 
the merchandise in question, and is not dispositive of the tariff 
classification of rotary blowers which have compression ratios of 
3:1, or of any such machine which in its condition as imported is 
staged. Therefore, you are instructed to deny the protest in full. 
Pursuant to the notice requirements in section 174.30(a) of the Cus- 
toms Regulations (19 CFR 174.30(a)), a copy of this decision should 
be attached to the Form 19 Notice of Action. 


(C.S.D. 82-133) 


This Ruling Holds That Residue Foreign Cargo on a Vessel 


Moving Between Coastwise Ports of the U.S. Must Be Correctly 
Manifested. After Entry at the First U.S. Port and Before Pro- 
ceeding to a Second U.S. Port, the Manifest May Be Changed 
Under Section 4.33(c), Customs Regulations. If Not Timely 
Changed, Procedures Set Forth in Sections 4.34(b) or 18.10a, 
Customs Regulations May Be Followed 


Date: May 18, 1982 

File: VES-8-01-C:R:CD:C 
105609 JM 

LA 1483 

This is in reference to your letter dated March 31, 1982, which 
forwarded correspondence from (Captain’s name) of (company 
name) concerning what he considers to be unwarranted penalties 
assessed for discharging merchandise without a permit and for pro- 
ceeding between ports in the United States with residue cargo not 
properly manifested. 

(Captain) states that cargo operations of ships are worked to 
maximize every minute available due to astronomical vessel and 
labor costs; that frequently small parcels of cargo remain to be dis- 
charged at the end of a stevedore gang shift, but to detain the 
vessel for discharge of the remaining cargo is not economically 
sound; and that the vessel proceeds to the next port with this cargo 
which is then trucked back to its port of destination. Normally, the 
manifest of a vessel can be amended and the cargo can be unloaded 
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at the next United States port and transported in bond by rail or 
truck to the port of destination. In the alternative, the cargo can 
remain on board the vessel and be unloaded at the port of destina- 
tion on the return leg of the vessel’s coastwise movement. (Captain) 
indicates that a problem arises when, due to a last minute decision 
to sail without discharging cargo at its port of destination, the in- 
formation necessary to identify the cargo remaining aboard is not 
available at the time the vessel departs the port of destination of 
the cargo. 

The inward foreign manifest of a vessel may be changed at any 
time following entry of a vessel to substitute domestic ports for 
other domestic ports as ports of discharge for merchandise shown 
on the manifest under the provisions of section 4.33(c), Customs 
Regulations (19 CFR 4.33(c)). After entry of the vessel, a written ap- 
plication for the diversion must be made to the appropriate Cus- 
toms officer at the port where the vessel is located. The application 
must be supported by an amended manifest under oath covering 
the merchandise to be diverted. Thus, there is a provision in the 
Customs Regulations to cover the situation (Captain) describes. 

We understand (Captain’s) position to be that the requirements 
of section 4.33(c) cannot be complied with at times because when it 
is determined that certain cargo cannot be unladen, the cargo 
cannot be identified until it is sorted out at the next port and it is 
not possible to comply with section 4.33(c). Section 4.33(c) is based 
on specific requirements of the navigation laws that the vessel 
manifest name the ports of entry in the United States for which 
merchandise is destined (19 U.S.C. 1431) and that vessels shall not 
proceed between ports of the United States with residue cargo 
unless the cargo is correctly manifested (19 U.S.C. 1443-1445, 46 
U.S.C. 313-315). Therefore, the Customs Service has no authority to 
delete the requirement that an amended manifest be on board the 
vessel when it leaves the first port of arrival under the circum- 
stances (Captain) describes. 

The Discrepancy Report and Declaration (C.F. 5931), which is 
submitted after the fact to explain discrepancies in a vessel’s mani- 
fest, is required by section 4.12, Customs Regulations. The timely 
submission of the C.F 5931 satisfies the requirements of 19 U.S.C. 
1440, which requires correction of the manifest and provides a pen- 
alty of $500 for failure to do so; but does not satisfy the require- 
ments of section 4.33(c), Customs Regulations, or negate the penal- 
ty assessed under 19 U.S.C. 1445 for proceeding between ports in 
the United States with incorrectly manifested merchandise. 

In summary, section 4.33(c), Customs Regulations, sets forth the 
procedure required by present law to cover the situation described 
by (Captain). In the absence of legislation amending the navigation 
laws, that procedure cannot be changed to provide a more flexible 
procedure to reflect the needs of modern vessels with their sophisti- 
cated equipment. We are aware of the fact that title 19, United 
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States Code, sections 1431, 1448, 1444, and 1445 are restatements of 
somewhat amended versions of the Act of March 2, 1799, and the 
fact that title 46, United States Code, sections 313-315, are restate- 
ments of never-amended provisions of the Act of February 18, 1793. 

If the manifest is not timely changed in accordance with section 
4.33(c), Customs Regulations, and merchandise is improperly over- 
carried to a second port of the United States, the cargo may be re- 
turned by certain vessels to the port for which it was manifested 
under the procedure set forth in section 4.34(b), Customs Regula- 
tions, or may be returned by bonded carrier to the port for which it 
was manifested under section 18.10a, Customs Regulations (the pro- 
cedure is set forth in paragraph 4a of Circular: TRA-7-EV, dated 
September 7, 1963). Of the two penalty cases attached to your 
letter, it appears that in the case of the (vessel name) the special 
manifest procedure authorized by section 18.10a was going to be 
used in Portland but there was a problem with the importer/ 
broker in Seattle. We will request the District Director in Seattle 
to issue a notice to brokers in his district of the availability of the 
special manifest procedure. In the case of the (vessel name), the 
merchandise was manifested for a foreign port and therefore only 
the substitution of ports procedure in section 4.33(c) was applicable 
in Portland. Sections 4.34(b) and 18.10a relate to overcarriage of 
cargo between domestic ports and were not applicable. 

With respect to the penalties assessed under 19 U.S.C. 1453, that 
statute provides a penalty for the unlading of merchandise without 
a special license or permit therefor issued by the appropriate Cus- 
toms officer. The permit to unlade, C.P. 3171, which is required by 
section 4.30, Customs Regulations, states that it covers merchan- 
dise “intended to be unladen at this port, as shown by the mani- 
fest.” Since the merchandise in each case forwarded with your 
letter was not manifested for the port at which it was unladen, this 
merchandise was unladen without a permit and a violation of 19 
U.S.C. 1453 occurred. 

The Secretary of the Treasury has authority under title 19, 
United States Code, section 1618, to remit or mitigate penalties 
when a petition has been filed and he finds the existence of such 
mitigating circumstances as to justify remission or mitigation of 
such penalties. The authority to remit or mitigate penalties in 
excess of $25,000, but less than $109,000, has been delegated to the 
Miscellaneous Penalties Branch, U.S. Customs Service. 

The cases you enclosed with your letter are presently pending 
before that branch. You can be assured that the circumstances out- 
lined in the letters enclosed with your communication will be con- 
sidered in determining the proper disposition of the cases. 

In the absence of more specific information by (Captain), we are 
unable to investigate his allegation that, “Each district seems like 
a new law unto itself as in this case no other customs control im- 
poses these fines.’’ Of course, it is our goal that the Customs and 
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navigation laws be administered consistently and fairly throughout 
the country. In furtherance of that goal, the Customs Service has 
recently issued a Carrier Control Handbook (Vessels) to its field 
personnel. If (Captain) has information concerning specific in- 
stances that statutes have been administered by Customs personnel 
in an arbitrary manner, we would appreciate his bringing those 
matters to our attention. 

We are enclosing copies of the statutes, the sections of the Cus- 
toms Regulations and the Customs Circular referred to in this 
letter. 

If we can be of further assistance, please feel free to call on us. 


(C.S.D. 82-134) 


This Ruling Holds That Royalty Payments Made to a US. 
Patent Holder, an Unrelated Third Party, and Not to the 
Seller, for the Right To Obtain and Use the U.S. Patent and 
Related Rights Are Not Dutiable. 


Date: May 27, 1982 
File: CLA-2 CO:R:CV:V 
542818 BLS 


Re: Prospective Transaction-Patent License Agreement 
This is in reference to your letter dated May 5, 1982, regarding 


the above-captioned matter. 

You advise that your client’s parent corporation, a U.S. company, 
has entered into an agreement with “Licensor,” also a U.S. corpo- 
ration and holder of a U.S. patent relating to a type of computer- 
ized game. (Hereinafter, both your client and its parent corporation 
shall be referred to as “Importer.’’) All research and development 
on the product was undertaken by Licensor in the United States. 

Under the terms of the agreement, Licensor will grant Importer 
the “non-exclusive right to make, have made, use and/or sell’ the 
licensed product throughout the world. Licensor will also furnish 
molds to the foreign manufacturer (“Manufacturer’’) for use in the 
production of the licensed product. In return, Importer will pay Li- 
censor a royalty in the amount of $2.50 for each licensed product 
received from Manufacturer. Forty percent of such royalty pay- 
ment ($1.00) up to a cumulative value of $38,160, will be the charge 
for the tooling furnished to Manufacturer. The licensed product 
will be produced by Manufacturer and the importations into the 
United States will be made by Importer. Licensor is not related to 
either Importer or Manufacturer, and neither are the two related 
parties. 

You believe that the tooling charge of $1.00 per unit, to a maxi- 
mum of $38,160, would be dutiable as an assist, and that the molds 
will be supplied indirectly by Importer to Manufacturer for use in 
connection with the production of the imported merchandise. How- 
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ever, you contend that the balance of the payments are not duti- 
able. 

Section 402(b)(1), Tariff Act of 1930, as amended by the Trade 
Agreements Act of 1979, provides in part that the transaction 
value of imported merchandise is the price actually paid or payable 
for the merchandise when sold for exportation to the United 
States, plus amounts equal to— 


“(D) any royalty or license fee related to the imported mer- 
chandise that the buyer is required to pay, directly or indirect- 
ly, as a condition of the sale of the imported merchandise for 
exportation to the United States;” 


Section 402(h)(1)(B) lists various items which are considered duti- 
able assists if provided free of charge or at reduced cost for use in 
connection with the production or sale for export to the United 
States of the imported merchandise. Among the enumerated assists 
are— 


“(ii) Tools, dies, molds, and similar items used in the produc- 
tion of the imported merchandise.” 


In TAA #18, dated December 4, 1980 (542152), the importer 
agreed to make royalty payments (based on U.S. sales) to the US. 
patent holder, who was unrelated to the seller. In that case, we 
pointed out that the royalty payments were not made to the seller, 
and were not “. . . a condition of the sale of the imported mer- 
chandise for exportation to the United States,” within the meaning 
of the statute. Therefore, we held that such royalty payments were 
not dutiable. 

Similarly, in the instant case, the royalty payments are also 
made to a U.S. patent holder, an unrelated third party, and not to 
the seller. Such payments are not a “condition of the sale of the 
imported merchandise for exportation to the United States,” but 
are rather (for the most part) for the right to obtain and use the 
U.S. patent, and for other related rights. To this extent, such royal- 
ty payments are not dutiable. 

However, as you point out, to the extent the royalty payments 
are made for tooling furnished without charge to Manufacturer, 
such payments are dutiable, since supplied “. . . indirectly, and 
free of charge . . . by the buyer of imported merchandise for use in 
connection with the production or the sale for exportation to the 
United States of the merchandise.” 
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This Ruling Holds That Articles Imported Assembled and Disas- 
sembled as an Incidence to an Allowable Operation Under the 
Same Condition Drawback Law Must Be Reassembled Prior to 
Exportation To Be Eligible for the Benefits of That Law 


Date: June 4, 1982 
File: DRA-1-09-CO:R:CD:D 
214223 B 

Issue: Must merchandise imported assembled and then disassem- 
bled for purposes of testing and/or review be reassembled prior to 
exportation to be eligible for same condition drawback? Are en- 
gines imported for use in the United States eligible for same condi- 
tion drawback if after failure under warranty they are exported? 

Facts: A United States manufacturer of diesel engines also im- 
ports bare diesel engines manufactured in Sweden. The engines 
that are purchased from Sweden are shipped to the United States 
manufacturer and after modification into complete engines or re- 
packing at the manufacturer’s facilities are shipped to various cus- 
tomers in North America, including the United States, or are 
shipped to customers overseas. The engines are sometimes assem- 
bled into industrial or vehicular machinery prior to use in the 
United States or exportation. 

In the event of engine failure during the warranty period either 
in the United States or outside of its boundaries, the customer is 
required to return the engine to the authorized distributor in the 
United States which then returns the failed engines to the manu- 
facturer’s U.S. facilities for inspection and review. Per agreement 
with the Swedish manufacturer, the U.S. manufacturer disassem- 
bles the engines to analyze the sequence of events or causes for the 
failure. The U.S. manufacturer states it is financially unfeasible to 
reassemble the engines prior to exportation and requests a vari- 
ance in the requirements of the same condition drawback law to 
allow the manufacturer to ship the engines unassembled to 
Sweden. This allowance would also save the Swedish firm the ex- 
pense of re-disassembly to observe the defective part(s). 

Law and analysis: The same condition drawback law (19 U.S.C. 
1313(j)) requires that imported merchandise be exported (or de- 
stroyed under Customs supervision) in the same condition as im- 
ported within three years of the date of importation. The law also 
requires that the imported merchandise can be subjected to inci- 
dental operations, such as testing and repackaging, but cannot be 
“used” while in the United States. “Used” means “to employ * * * 
to put into operation, to cause to function * * * to employ for the 
use which they were manufactured and intended.” Swalley v. 
Addressograph Multigraph Corp., 158 F. 51, at 59 (7th Cir. 1946 
Cert. den. 1947). This case was cited in a decision published as Cus- 
toms Service Decision (C.S.D.) 81-222. The fact alone that the en- 
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gines are put to use in the United States would preclude applica- 
tion of the same condition drawback law to any of these engines 
exported to Sweden, whether or not assembled. Further, the assem- 
bly of the imported bare engines with other necessary parts to 
form a complete engine and/or the insertion of the engines as 
power sources in machines or vehicles constitute manufacturing 
processes which are specifically prohibited under the same condi- 
tion drawback law. These processes, however, would render the en- 
gines eligible for manufacturing drawback when exported after 
those processes. 

Any engines which through the manufacturing processes in the 
United States become products of this country, whether or not ex- 
ported assembled in machinery or vehicles, would be considered 
American goods returned upon return to the United States and 
would not be subject to duty unless while abroad they were ad- 
vanced in value or improved in condition. If the returned engines 
were exported with benefit of drawback, they would be subject to 
duty equal to the drawback paid. Without details of the modifica- 
tion processes in the United States, we must reserve ruling on the 
question of whether the engines would be considered products of 
the United States. 

Exported engines which are returned after failure under warran- 
ty, if subject to duty, must be exported in the same condition as 
imported in order to claim same condition drawback. In an as yet 
unpublished ruling, DRA-1-09 CO:R:CD:D 213676 B of February 2, 
1982, we held that a robot machine, imported disassembled as nec- 
essary for shipping, assembled here in order to be exhibited, and 
then disassembled for shipping, was eligible for same condition 
drawback. In that case, the robot machine was exported in the 
same condition as imported, and the question we decided was limit- 
ed to whether the assembly in the United States rendered the same 
condition drawback law inapplicable. 

Should an article be imported duty-paid for testing and review, 
disassembly as necessary for the testing and review would not 
negate the benefits of 19 U.S.C. 1313(). However, the article would 
have to be exported in the same condition as imported, i.e. assem- 
bled. Articles imported and disassembled for purposes of an inci- 
dental operation allowed under the same condition drawback law, 
are not in the same condition as imported if they are exported dis- 
assembled. 

Holding: Imported engines, whether or not modified, which are 
assembled into machinery or vehicles for use in the United States, 
are not eligible for same condition drawback. Engines imported as- 
sembled for testing and review to determine the cause of engine 
failure, which are disassembled as an incidence to the testing and 
review, must be reassembied prior to exportation to be eligible for 
same condition drawback. 


387-770 0 - 82 - 4 
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Possible alternatives: 1. If the engines are imported under tempo- 
rary importation bond for testing and review under item 864.30, 
Tariff Schedules of the United States, these need not be reassem- 
bled before exportation to satisfy the bond. A bond equal to twice 
the estimated duties, or cash in that amount, must be submitted 
for entry under that provision and the engines would have to be 
exported within one year of importation, extendable upon request 
in increments of six months up to a maximum of three years. 

2. The manufacturer may have a portion of his warehouse be de- 
clared a bonded Customs warehouse. The engines could then be en- 
tered for warehouse without payment of duty and be withdrawn 
unassembled from warehouse for exportation without payment of 
duty. 

3. The disassembly, testing, and review procedures could be ac- 
complished in a foreign trade zone. 

4. Section 1313(c), Title 19, United States Code, allows a refund of 
99 percent of duties paid on imported articles which are shipped 
without consent of the consignee or do not meet sample or specifi- 
cations. In T.D. 66-169(1), we held that a failure to meet warranty 
as to length of service does not of itself constitute a failure to con- 
form to specifications. However, when the credit allowed in these 
cases is for all or substantially all of the purchase price, the mer- 
chandise may be considered as not conforming. Further, when the 
credit allowed diminishes with the extent of use of the imported ar- 


ticle, the fact that the article does not serve the full warranty 
period does not of itself constitute a case of nonconformance. The 
engines put to use in the United States may be eligible for draw- 
back under 19 U.S.C. 1313(c). 


(C.S.D. 82-136) 


Vessels: This Decision Holds That, if up to Five Percent of Cable 
Laden on a Vessel and Intended for Use in a Cable-Laying Op- 
eration Is Not Used, It May Be Unladen at a Second Point in 
the United States and Not Be Held in Violation of 46 U.S.C. 
883 


Date: June 7, 1982 
File: VES-3-01-CO:R:CD:C 
105644 JM 

This decision concerns the applicability of the coastwise laws to 
cable-laying operations by a foreign-built vessel. 

Issue: Whether the use of a foreign-built vessel to lay cable be- 
tween points in the United States and to land surplus cable vio- 
lates title 46, United States Code, section 883. 

Facts: Cable will be laden aboard the subject foreign-built vessel 
at Newington, N.H. and will be transported to Wilmington, N.C. 
via Port Everglades, Florida, Newington, N.H. and St. Thomas, 
Virgin Islands. Approximately 1,100 nautical miles of cable will be 
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laid between Vero Beach and St. Thomas, Virgin Islands. The oper- 
ator of the vessel asks whether a coastwise violation will occur if 
the unused portion of the cable, as much as 40 nautical miles in 
length, (less than 5% of the cable laden on the vessel), is unladed 
at a United States port other than the port at which the cable was 
laden aboard the vessel. 

Law and analysis: Title 46, United States Code, section 883 pro- 
vides in pertinent part that, “no merchandise shall be transported 
. . . between points in the United States, including Districts, Terri- 
tories and possessions thereof embraced within the coastwise laws, 
either directly or via a foreign port, or for any part of the transpor- 
tation, in any other vessel than a vessel built in and documented 
under the laws of the United States * * *.” 

The Customs Service has held that the sole use of a vessel to lay 
cable between points in the United States does not violate the 
coastwise laws. Such cable is not only laid, and not “transported,” 
between points in the United States, but is also being used in fur- 
therance of the primary mission of the cable-laying vessel and is 
therefore similar to vessel equipment. Headquarters has ruled that 
equipment laden on a vessel at a coastwise point and used by the 
vessel for reasons relating to the operation of the vessel may be 
later unladen at a second coastwise point without violation of 46 
U.S.C. 883. The use of the equipment between American ports will 
have broken the continuity of the transportation between Ameri- 
can ports. This rule applies to any small amount of similar equip- 
ment (5% or less of the equipment) that was laden for use but was 
not in fact needed during the operation of the vessel. 

While the use of the cable in connection with the operation of 
the cable-laying vessel does not violate the coastwise laws, the 
transportation and landing of cable that was not placed on the 
vessel to be used in a cable-laying operation, other than cable re- 
trieved to be repaired, at a port in the United States other than at 
the port at which the cable was laden aboard the vessel constitutes 
a violation of 46 U.S.C. 883. 

Holding: A foreign-built vessel which transports cable used by 
the vessel in a cable-laying operation is not engaged in the coast- 
wise trade of the United States. If up to 5% of the cable laden on a 
vessel and intended for use in a cable-laying operation is not used, 
it may be unladen at a second point in the United States without 
violation of title 46, United States Code, section 883. Such cable 
will be treated at the time of unlading as equipment of the vessel. 
However, if after loading cable at a place in the United States, a 
foreign-built vessel transports (i.e., does not lay out the cable be- 
tween places) and lands the cable, other than cable to be repaired, 
at a second place in the United States, the vessel will be considered 
to have transported merchandise in the coastwise trade in violation 
of section 883. 





CUSTOMS 
(C.S.D. 82-137) 


This Ruling Holds That Mere General Transfer of Money From 
One Corporate Entity to Another Which Cannot Be Linked to 
a Special Import Transaction Will Not Be Sufficient To Show 
Passage of Consideration 


Date: June 10, 1982 
File: CLA-2R:CV:V 
542673 MK 
To: District Director of Customs, Seattle, Washington 98174. 
From: Director, Classification and Value Division. 
Subject: (Company) Inc.’s request for Internal Advice. 


This refers to your memorandum of July 22, 1981, transmitting a 
request for Internal Advice submitted through the port of Blaine, 
by the attorneys for (company) Inc. (hereinafter, “Inc.’’) After re- 
ceiving this request, we had several meetings with Inc.’s president 
and his representatives who submitted a great deal of additional 
information and documents in support of their position. We also 
discussed certain aspects of the case with import specialists at 
Blaine, and asked the port director to comment on some of the ma- 
terial submitted. We found the information and comments from his 
staff extremely helpful in clarifying some of the points in issue. 

The facts may be summarized as follows. (company) Ltd. (herein- 
after, “Ltd.”’) is a Canadian company located in Vancouver. Inc. is 
Ltd.’s wholly owned subsidiary. All of the officers of Inc. are also 
officers of Ltd., and are residents and citizens of Canada. Inc. has a 
research and development facility in California, and presently em- 
ploys several sales representatives. Inc. pays the usual expenses of 
any business organization, including salaries, rent, advertising 
costs, and U.S. taxes. Inc. pays Ltd. an annual management fee for 
various services. Inc. maintains separate books, records, and bank 
accounts in the United States. 

Ltd. invoices Inc. for the merchandise (radio telephone equip- 
ment) at OEM prices less 10%. Ltd. also invoices the ultimate U.S. 
purchaser for the full OEM prices. Payments from those purchas- 
ers are deposited in Inc.’s Seattle bank account. Inc. does not remit 
payments to Ltd. on an invoice-by-invoice basis. Instead, Inc. remits 
lump sum payments to Ltd. 

Inc. contends that the transactions between it and Ltd. are bona 
fide sales, within the holding of J. L. Wood v. United States, C.A.D. 
1139 (1974). The concerned Customs officers at Blaine argue that 
the sales for export to the U.S. are from Ltd. to the ultimate U‘S. 
purchasers, that Inc. acts as Ltd’s selling agent, and that Inc.’s 
10% discount from OEM prices is actually a dutiable selling com- 
mission. 

They propose appraising shipments which, on the date of expor- 
tation, have been sold to the ultimate U.S. purchaser, on the basis 
of transaction value at the price actually paid or payable by that 
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purchaser, less allowable deductions, and including the 10% com- 
mission. Merchandise exported and transferred to the Blaine ware- 
house as inventory stock would not have a transaction value unless 
one could be found for identical or similar merchandise exported 
on or about the date of exportation of the merchandise undergoing 
appraisement. Otherwise, that merchandise would be appraised 
under deductive value unless the importer requested computed 
value. 

In Wood, the Canadian manufacturer and the importer were re- 
lated companies. The importer had no offices of its own and had no 
salaried employees. The parent provided the importer with man- 
agement, administrative and billing services. The importer had its 
own sales and warranty policies, issued its own advertising, and 
maintained a substantial inventory in a U.S. warehouse, from 
which orders were filled. Payments from the importer to the 
parent were quantified on an invoice-by-invoice basis. 

The court concluded that ownership of the merchandise was 
transferred from the manufacturer to the importer for a valuable 
consideration, and that the term “sales” was intended by Congress 
to have nothing other than its ordinary meaning, namely, transfers 
of property from one party to another for a consideration. 

When we first compared the facts in the two cases, we concluded 
that although there were many similarities, there were also sub- 
stantial differences. In the course of our discussions with the im- 
porter and his representatives, and our review of their additional 
submissions, we modified our initial views and narrowed the issues 
to the basic question in Wood: Is there a transfer of property for a 
consideration? If so, then despite, some factual differences between 
this case and Wood, the transactions between Ltd. and Inc. are 
sales. Accordingly, we will address that question. 

1. Transfer of Property. The legal question of when property is 
transferred has been the subject of innumerable court cases and 
texts. We see no need to discuss this question in depth. For the pur- 
poses of this decision, it is sufficient to state that as a general prop- 
osition of law, unless the parties specifically manifest a contrary 
intent, property is transferred when the buyer assumes responsibil- 
ity for the transportation of the merchandise by obligating himself 
for the freight charges, insurance, and risk of loss. 

According to information provided by Inc. and the port director, 
95% of Ltd.’s shipments consist of control heads and terminals. The 
method of freight handling depends upon the weight of the ship- 
ment. Control heads are shipped from Vancouver to Blaine by a 
Canadian trucking firm which delivers them to the (brokerage co.) 
warehouse facilities for storage. Ltd. prepays the freight charges 
from Vancouver to Blaine. (Brokerage co.) ships out control head 
packages by United Parcel Service (UPS) and ships returned war- 
ranty merchandise to Ltd., either for Inc.’s account or for their own 
account, in which case Inc. reimburses them. 
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Terminals (which exceed the UPS 60-lb. weight limit) are picked 
up at Ltd.’s premises by a U.S. customhouse broker/freight for- 
warder’s truck and brought to the customhouse at Blaine. After 
Customs clearance, they are either forwarded on the same truck or 
transferred to another truck and taken to the International Air- 
port at Seattle for air freight shipment to destination. 

(Brokerage co.) pays the Canadian and American portions of the 
freight, and Inc. reimburses them. Inc. has its own insurance to 
cover the merchandise for the times during which Inc. is responsi- 
ble for the freight charges, and while merchandise is in the ware- 
house at Blaine. 

In the course of reviewing this case, one of our major concerns 
was the extent to which merchandise was stocked in the Blaine 
warehouse for the purpose of filling orders, which was one of the 
important factors the court considered in Wood. Terminals did not 
even enter the warehouse. Contro] heads were placed in the ware- 
house, but whether primarily for relabeling and onward shipment 
or for filling future orders was an area of considerable disagree- 
ment. 

We went into this aspect of the case in great depth, and have 
concluded that the warehousing question, while important, is not 
determinative in deciding whether a transfer of property has oc- 
curred. 

We conclude that, in accordance with the previously-stated gen- 
eral legal principles, the property is transferred from Ltd. to Inc. at 
the time Inc. assumes responsibility for payment of freight charges. 
The fact that control head shipments (evidently comprising some 
65% of the dollar value and over 90% of the products entered) are 
placed in the Blaine warehouse, for whatever purpose, is additional 
support for the conclusion that a transfer of property takes place. 

2. Consideration. As in the case of transfer of property, consider- 
ation (sufficiency, lack of, etc.) has been treated at length in legal 
texts and court decisions. In terms of sales transactions, considera- 
tion means payment from the buyer to the seller for the merchan- 
dise. 

In determining whether consideration passes from Inc. to Ltd., 
Inc.’s president advised that Inc. does not pay Ltd. on an invoice- 
by-invoice basis. All funds, on a per invoice basis, are deposited in 
Inc.’s U.S. bank account. Inc. estimates requirements for U‘S. 
wages, rent, advertising, phone and other general expenses and 
then transfers the surplus, in bulk, to Ltd. If the preceding liabil- 
ities total $38,000 and Inc.’s bank balance was $93,250, Inc. would 
probably transfer $50-52,000 to Ltd. which would be applied to the 
outstanding account on a historical basis—i.e., the oldest part of 
the account is paid first. Customs at Blaine notes that inasmuch as 
Ltd. acts as Inc.’s “banker,” some cash transfers are to settle out- 
standing debts. 
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At our last meeting, the importer’s representatives cited Case 
No. 541923 as dealing with facts that, in some respects, were less 
favorable to the importer than in Inc.’s case, and yet we found that 
sales existed. We agree that the cited ruling is directly in point, es- 
pecially on the question of consideration, and therefore will discuss 
it in some detail. 

The parties in that case were a Canadian parent and a US. sub- 
sidiary, which we will refer to respectively as “Ltd.” and “Inc.” 
Ltd. provided Inc. its facilities and staff as well as all of Inc.’s man- 
agement and accounting services. Inc. maintained a U.S. bank ac- 
count into which payments from U.S. customers were deposited 
and from which substantial amounts were transferred to Ltd. Inc. 
also paid trucking charges (except those from Ltd.’s location to De- 
troit), sales commissions, warehouse charges, promotional expenses 
and U.S. taxes. Inc. maintained no unsold inventory of its own in 
the United States. 

Price lists used by Inc. salesmen in one region identified Ltd. but 
not Inc. Price lists used in other regions identified both companies. 
The telephone number in the price lists and in the Detroit tele- 
phone book rang at Ltd.’s office in Canada. 

The president of Inc. specifically authorized the general manager 
of Ltd. and his staff to accept purchase orders on behalf of Inc. U.S. 
buyers would call the general manager, who would quote prices, 
f.o.b., Detroit. After completing the call, he would fill out a Ltd. in- 
voice to “sell” the merchandise to Inc. Next, he would fill out an 
Inc. invoice to “sell” the same merchandise to the U.S. buyer. The 
transactions were recorded on the ledger of each corporation. 

Our ruling pointed out that some of the U.S. customers who pur- 
chased Ltd. products by ordering from Ltd. price lists or by calling 
the offices in Canada might have had no reason to believe that 
they were dealing with Inc. They placed their order with a person 
whom they might have assumed worked only for Ltd. We said this 
fact was significant, however, only if it negated the transfer of 
ownership from Ltd. to Inc. for consideration. 

On the subject of consideration, we quoted the following from a 
ruling of April 12, 1977, which is directly relevant to our decision 
in the case before us: 


Evidence to establish that consideration has passed can con- 
sist of evidence of payment by check, bank transfer, or pay- 
ment by any other commercially acceptable manner. It is also 
necessary to show that payment is being made for the import- 
ed merchandise. Mere general transfer of money from one corpo- 
rate entity to another which cannot be linked to a specific 
import transaction will not be sufficient to show passage of con- 
sideration. (Emphasis added.) 


One of the exhibits in that case consisted of the Ltd. invoices for 
a consumption entry, the Inc. billings for the goods, and a copy of 
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the Ltd. accounts receivable ledger showing payment from Inc. to 
Ltd. Sizable transfers of funds occurred on a monthly basis from 
the Inc. account, and the total amount transferred was approxi- 
mately equal to the cost of merchandise reported on Inc.’s corpo- 
rate tax return. 

On the whole, we concluded that the evidence was sufficient to 
show the passing of consideration in the form of products from Ltd. 
The cash transfers appeared to be payment for the products in- 
voiced to Inc. Moreover, the invoiced price from Ltd. to Inc. was 
lower than the price from Inc. to its customers, and Inc. reported a 
taxable income on its U.S. tax return. 

Unlike the facts in that ruling, with regard to payments for mer- 
chandise in the present case, Inc. transfers funds to Ltd. when 
available, and a transfer of funds could represent repayment of a 
loan or payment for merchandise received. A bookkeeping debit 
and credit in the respective company books does not establish the 
passing of consideration, absent an actual payment within a rea- 
sonable period of time after receipt of the merchandise. 

Conceivably, if Inc.’s customers are slow in paying, or if Inc.’s ex- 
penses exceed the funds in its account, Ltd. might not be paid for a 
protracted period of time, which is certainly contrary to normal 
business practice. 

The facts in this case also contrast with those in Wood, where 
appropriate bookkeeping entries were made in the company books, 
terms of payment were net 30 days, and Inc. paid Ltd. by checks 
drawn on its bank account. 

On the basis of the foregoing discussion, we conclude that Inc. 
has not established the passage of consideration, and we concur in 
the proposed basis of appraisement. However, that conclusion may 
be modified particularly with regard to future shipments if Inc. is 
able to relate its transfer of funds to Ltd.’s invoices in a manner 
satisfactory to the concerned appraising officers. 

We have sent a copy of this ruling to the port director at Blaine, 
the importer, and his representatives. 


(C.S.D. 82-138) 


Drawback: This Decision Holds That Same Condition Drawback 
Applicants May Use the Blanket Identification Method Under 
Section 22.4(f), Customs Regulations, as a Means of Designating 
Merchandise 


Date: June 18, 1982. 

File: DRA-1-09-CO:R:CD:C 

214282 B 
Issue: May the blanket identification method of designation for 
drawback as set out in section 22.4(f), Customs Regulations, be used 


by claimants under the same condition drawback law, 19 U.S.C. 
1313(j). 





CUSTOMS 35 


Facts: An importer of unfinished and finished greige goods plans 
to develop a drawback program under both manufacturing draw- 
back sections (1313 (a) and (b) of Title 19, United States Code) and 
the same condition drawback section, 1313(j). 

The importer imports quantities of finished printed cotton cloth 
from various countries, the cloth being easily identified as each 
pattern originates in a particular mill in a particular country. The 
same pattern supplied by the importer is never furnished to two 
different mills. 

As orders are received, rolls are taken from stock by pattern and 
color and either shipped in complete rolls or in smaller rolls cut 
from the original larger rolls. The crosswise cutting of larger rolls 
into smaller rolls is an allowable operation under same condition 
drawback (See Customs Service Decision 81-219). 

Although it is not possible to identify a particular roll with a spe- 
cific import shipment, because of pattern identification the point of 
manufacture and the country of origin are known. Therefore, the 
importer will know that a specific roll was imported under one of 
several entries. 

The importer asks that he be allowed to designate several entries 
for exported rolls, with drawback being determined on a low-to- 
high basis as provided in section 22.4(f), C.R. 


Law and analysis: Section 22.4(f), Customs Regulations, provides 
in relevant part: 


When identification is made against two or more lots of im- 
ported merchandise of different dutiable values or subject to 
different rates of duty, * * * the drawback shall be based first 
upon the lot or lots or the lowest dutiable value, rate of duty, 
or drawback allowance * * * then upon the lot or lots of the 
next higher dutiable value, rate of duty, or drawback allow- 
ance, and so on from lower to higher until all the lots have 
been accounted for. 


That section goes on to provide that the same principle shall 
apply in cases where fungible goods are commingled in storage. If 
commingled merchandise is withdrawn from storage for domestic 
consumption and exportation, the lots are accounted for in order of 
withdrawal. 

Section 22.4(f) of the regulations is a regulation attendant to 
manufacturing drawback. However, we see no reason why the prin- 
ciples of that regulation cannot be applied to same condition draw- 
back. We allowed applicants under manufacturing drawback to use 
the FIFO accounting system for designation in lieu of blanket iden- 
tification. We then made available the FIFO identification method 
to applicants under same condition drawback. We see no reason to 
deny an applicant under same condition drawback the low-to-high 
method of identification available under section 22.4(f), C.R. 
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Holding: Same condition drawback applicants may use the blan- 
ket identification method under section 22.4(f), Customs Regula- 
tions, as a means of designating merchandise. 


(C.S.D. 82-139) 


This Ruling Holds That Generators and Power Packs for Use 
With, but Not Attached to Refrigerated Containers Are ‘“Equip- 
ment” Entitled to the Exemption From Coastwise Laws in the 
Sixth Proviso of 46 U.S.C. 883 


Date: June 22, 1982 
File: VES-3-03/VES-3-17 
CO:R:CD:C 105631 PH 

This ruling concerns the application of the sixth proviso of 46 
U.S.C. 883, under which certain articles are exempt from the coast- 
wise laws under conditions provided in that statute and section 
4.93, Customs Regulations, to portable diesel generator sets and 
power packs for use with but not attached to refrigerated cargo 
containers. 

Issue: May portable diesel generator sets and power packs, for 
use with but not attached to refrigerated cargo containers, be 
transported between coastwise points on a non-coastwise-qualified 
vessel as equipment for use with cargo vans, lift vans, or shipping 
tanks under the sixth proviso of 46 U.S.C. 883? 

Facts: The inquirer represents an ocean carrier operating non- 
coastwise-qualified vessels in the foreign trade of the United States. 
The carrier owns or leases portable diesel generator sets which are 
attached or clipped onto refrigerated cargo containers for the pur- 
pose of providing power to the containers when other power 
sources are unavailable. In addition, portable diesel generator 
power packs, consisting of 20-foot containers encasing large gener- 
ators, are occasionally used to power the refrigeration units. At 
times, the generator sets and power packs must be repositioned be- 
tween United States ports. The inquirer asks whether the gener- 
ator sets and power packs may be moved between United States 
ports on the carrier’s non-coastwise-qualified vessels. 

Law and analysis: The Act of June 5, 1920, as amended (the so- 
called “Jones Act,” c. 250, s. 27, 41 Stat. 999; 46 U.S.C. 883), prohib- 
its the transportation of merchandise between points in the United 
States embraced within the coastwise laws, either directly or via a 
foreign port, or for any part of the transportation, in any other 
vessel than a vessel built in and documented under the laws of the 
United States and owned by citizens of the United States. The Act 
of September 21, 1965 (the so-called “sixth proviso,” Public Law 89- 
194, 79 Stat. 823), permitted the transportation in the coastwise 
trade, under terms and conditions prescribed by regulations, by a 
non-coastwise-qualified United States vessel or a vessel of a nation 
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which gives reciprocal privileges to United States vessels, of empty 
cargo vans, empty lift vans, and empty shipping tanks. The Act of 
August 11, 1968 (Public Law 90-474, 82 Stat. 700), amended the 
sixth proviso to add equipment for use with cargo vans, lift vans, 
and shipping tanks, among other things, to the articles exempted 
from the provisions of the Jones Act. 

After enactment of the sixth proviso, but before it was amended 
in 1968, the Customs Service ruled that equipment consisting of 
running gear for containers was not within the terms of the sixth 
proviso unless firmly attached to the containers (ruling letter MS 
216.131 H, March 22, 1967). The legislative history of the Act of 
August 11, 1968, makes it clear that Congress understood it to be 
the Customs Service position that equipment which was not affixed 
to containers was not entitled to sixth proviso treatment and that 
Congress intended the 1968 Act to change that position so that the 
equipment could be transported coastwise by a non-coastwise-quali- 
fied United States vessel or a vessel of a nation giving reciprocal 
privileges to United States vessels whether or not the equipment 
was affixed to or accompanied the container. (See U.S. Code Cong. 
and Admin. News, 90th Cong., 2nd. Sess., 1968, Vol. 2, p. 3185. The 
Senate Report on the legislation (No. 1485, July 30, 1968) stated 
that “* * * Customs has held that the language of Public Law 89- 
194 insofar as it relates to ‘empty cargo vans, empty lift vans, and 
empty shipping tanks’ is not sufficiently broad to embrace running 
gear related to such containers unless such gear is, in fact, affixed 
thereto.”’ The comments of the General Counsel, Department of the 
Treasury, also included in the legislative history to the 1968 Act, 
include the statement that “[t]he Department interprets the word 
‘equipment’ in line 4, page 2, of the bill to mean equipment de- 
signed for use with cargo vans, lift vans, and shipping tanks, in- 
cluding but not limited to running gear (for example, single axle 
and tandem bogies, adaptor frames and chassis), and understands 
the intent of the bill to be that such equipment may be transported 
coastwise by a nonentitled vessel without regard to whether it is 
affixed to or accompanies the vans or tanks.’’) 

Accordingly, the portable generator sets and power packs under 
consideration are considered “equipment,” as that term is used in 
the sixth proviso of 46 U.S.C. 883, and may be transported coast- 
wise, even if they are not attached to the refrigerated cargo con- 
tainers for which they provide power, by non-coastwise-qualified 
United States-flag vessels and vessels of the nations listed in sec- 
tion 4.93(b\(2), Customs Regulations, if the conditions in 46 U.S.C. 
883 and section 4.93 are met. 

Holding: Portable diesel generator sets and power packs, for use 
with but not attached to refrigerated cargo containers, are “equip- 
ment,” within the meaning of the sixth proviso of 46 U.S.C. 883, 
and may be transported coastwise by non-coastwise-qualified ves- 
sels or vessels of the nations listed in section 4.93(b\(2), Customs 
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Regulations, if the conditions in 46 U.S.C. 883 and section 4.93, Cus- 
toms Regulations, are met. 

Effect on other rulings: None; ruling letter VES-3-03-CO:R:CD:C 
105486 LLB, February 10, 1982, followed. 


(C.S.D. 82-140) 


Transaction Value: This Decision Holds That the Cost of Reject 
Semiconductor Devices Imported Into a Foreign Trade Zone Is 
Not Yielded Into the Cost of Standard Devices Under Transac- 
tion Value 


Date: July 1, 1982. 
File: CLA-2:R:CV:V 
542740 MK 
To: District Director of Customs, Honolulu. 
From: Director, Classification and Value Division. 
Subject: Proposed Importation of Semiconductor Devices Into a For- 
eign-Trade Zone. 


This refers to your memorandums of February 5 and May 25, 
1982, concerning a program proposed by (company name) (herein- 
after, “the importer’) to import rejected semiconductor devices into 
a foreign-trade zone, and the effect of that proposed program on 
the valuation of standard devices imported and entered for con- 
sumption. Inasmuch as our ruling may affect other importers of 
semiconductors, we will discuss the background to this case even 
though, of course, the facts are well known to you. 

The merchandise is rejected semiconductor devices. In the con- 
text of this discussion, the term “rejected” includes substandard de- 
vices which fail to meet the requirements of standard devices but 
which are, nonetheless, saleable, and rejected devices which are de- 
fective by failure to operate at any level as semiconductor devices. 

Prior to the Trade Agreements Act of 1979 (TAA), semiconduc- 
tors were generally appraised on the basis of constructed value, 
with an allowance for American components under item 807.010, 
Tariff Schedules of the United States. One of the basic principles of 
a constructed value appraisement is that the value of scrap and 
waste must be “yielded” or added back by proration into the value 
of the good product. Owing to the high percentage of “fall-out” in 
the manufacture of semiconductors, some companies utilize the fol- 
lowing method of yield avoidance. 

Completed defective and substandard units which would under 
normal appraisement practices, be yielded into the value of stand- 
ard units are entered into a foreign-trade zone and the importer 
applies for privileged foreign status. Section 146.21(c)(3)(i), Customs 
Regulations, provides that privileged foreign merchandise is classi- 
fied and appraised in its condition and quantity according to the 
rate of duty in effect on the date the request for privileged foreign 
status is filed. 
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After privileged foreign status is granted, the devices are crushed 
or subjected to an acid bath, and the resultant product exits the 
zone Classified as waste or scrap, free of duty. 

When this program was first proposed at the port of San Francis- 
co, the district director requested our advice, contending that the 
defective units which entered the zone were waste and scrap which 
should be yielded into the value of the standard units entered for 
consumption, and that all usual and ordinary expenses involved in 
the manufacture of the defective units were costs of manufacturing 
the standard units. 

Headquarters disagreed. In summary we ruled (Case No. 209549, 
January 26, 1979) that: 


1. The classification of commingled substandard and defec- 
tive semiconductors depends on their marketability. If market- 
able as other than waste or scrap, they may be classifiable as 
standard units under General Headnote 7, TSUS. If not mar- 
ketable as semiconductors, they are classifiable as waste or 
scrap. 

2. The costs of producing the merchandise are distributed 
among all semiconductor units classifiable as standard units. 
Only the value of semiconductor units classifiable as waste or 
scrap is yielded into the value of the standard units. 

3. As used in the foreign-trade zone statute and regulations, 
“waste” means everything classifiable as waste, however 
formed. 

4. Waste formed by manipulation or manufacture in the zone 
of privileged or nonprivileged foreign merchandise is classified 
and appraised in its character and condition at the time of 
entry into Customs territory. The value of such waste or scrap 
is not yielded into that of privileged merchandise appraised at 
an earlier date. 


In March 1981, the importer advised the district director of San 
Francisco that, pursuant to our 1979 ruling, they wished to imple- 
ment a yield-avoidance program at his port. 

Under the proposed program, the importer would ship to a for- 
eign-trade zone all final test rejects of an overseas assembly oper- 
ation from all production, whether intended for shipment to the 
United States or to other countries. The devices would be commin- 
gled. The importer would apply for privileged foreign status and 
thereafter would process the devices for scrap. The importer’s de- 
tailed explanation of how it would arrive at values, and the pro- 
gram’s effect on the value of standard devices will be referred to as 
necessary in the course of this ruling. 

The district director tentatively accepted the importer’s proposal, 
final acceptance depending upon the actual testing of a representa- 
tive zone lot to determine the percentage of functioning units. He 
approved only the zone aspect of the program, and emphasized that 
appraisement of the standard devices was the prerogative of the 
districts where imported. 
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Subsequent to the importer’s proposal addressed to the port of 
San Francisco, they advised you that they also proposed imple- 
menting this program at Honolulu. You raised some questions 
about the program and made some suggestions for classifying and 
valuing the merchandise which you believed could be justified 
under the TAA and which would serve to protect the revenue. 

We advised you that since the TAA made no changes to the for- 
eign-trade zone regulations, the 1979 Headquarters ruling and the 
applicable foreign-trade zone regulations would govern the classifi- 
cation and appraisement of the merchandise. 

In subsequent memorandums, you asked for our advice on two 
points you had not previously raised: (1) The concept of “generally 
accepted accounting principles” as applicable to valuation of the 
standard devices imported into the United States utilizing the for- 
eign-trade zone and its “‘yield avoidance” feature, and (2) The effect 
on the value of standard devices if all reject devices, including 
those from production intended for countries other than the United 
States, are entered into a foreign-trade zone. 

We believe it is not necessary to discuss the first question in 
depth, and will simply state that the concept of “generally accepted 
accounting principles” set forth in section 402(g)(3) of the TAA does 
not appear to be a relevant factor in deciding whether to accept or 
reject the importer’s proposed program. 

The second issue relates to the importer’s proposal to enter into 
a foreign-trade zone all reject devices from production at an assem- 
bly operation, including those reject devices resulting from produc- 
tion destined for countries other than the United States. The net 
effect of the program would be to spread or reduce the invoice 
price for standard devices imported to the United States by an 
amount which allows for shipment to the United States of all 
reject devices from production at an assembly operation. The im- 
porter and the concerned import specialist each submitted extreme- 
ly detailed and thoughtful arguments to support their opposing 
views. 

The importer states that each device, standard or reject, bears its 
own cost. There is a common production line regardless of where 
the devices are shipped, and a single set of cost accounting records. 
The costs for all reject devices and standard devices brought to the 
United States will be accumulated and uniformly distributed 
among all the devices. The reject devices brought to a zone will 
have commingled substandard and defective devices and will in- 
clude substandard devices saleable and classifiable as standard de- 
vices. 

In short, the importer contends that its proposed program quali- 
fies in all respects under our 1979 and related rulings. 

You agree that under the prior Headquarters rulings and the for- 
eign-trade zone regulations the importer is entitled to enter all of 
its reject devices into a zone and follow the previously described 
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steps to secure duty-free entry into the Customs territory as waste 
or scrap. 

However, you contend that the importer may avoid yielding only 
that portion of the total reject output that is directly attributable 
to the production destined for shipment to the United States. 
Reject devices due to non-U.S. production requirements can be ap- 
portioned and must be yielded back into the standard devices on a 
pro rata basis. 

You further contend that the issues of classification and value 
are mutually exclusive. Although the 1979 ruling requires commin- 
gled reject devices to be classified as standard units, it does not 
follow that, under the ruling, they must also be valued as standard 
units. You also cite several excerpts from the Statement of Admin- 
istrative Action (which has the force and effect of regulations 
under Section 152.100) which you believe support your position. 

Although we have carefully considered your arguments, we 
cannot agree with your position. We believe that our 1979 ruling 
does require that commingled reject devices be valued as standard 
units, as evidenced by the following language: 


When an importer requests privileged zone status for com- 
mingled substandard and defective devices, “it will not be 
known which devices are defective until after the merchandise 
is subject to appraisement. The fact that some of these devices 
are found to be defective after they are appraised and after 
privileged status has been requested does not affect the prior 
appraised value of the devices.’”’ (Customs ruling letter of 
February 9, 1977 . . .) In other words, the identification of de- 
fective or incomplete devices in the shipment after appraise- 
ment does not permit or require the value of these units to be 
included (“‘yielded”’) in the constructed value of the other units. 
The appraised value of the standard or marketable substandard 
units is not affected by events subsequent to appraisement (Em- 


phasis added). 


That language was summarized in paragraphs 2 and 4 of the 
holding, which we cited. We recognize that the 1979 ruling did not 
address the situation now before us because non-US. reject devices 
were not in issue. However, the principles in that ruling apply to 
the proposed program, so long as the percentage of reject devices 
imported into the foreign-trade zone equals or exceeds the percent- 
age of standard devices imported to the United States and entered 
for consumption. 

We have the following comments on the quoted excerpts from 
the Statement of Administrative Action. The fact that the price 
paid or payable may be arrived at through some formula merely 
sets forth one example of how a buyer and seller can arrive at the 
price paid or payable. The reference to “required adjustments” in 
the price paid or payable for assembled articles relates to the statu- 
tory adjustments referred to in section 402(b)(1), some of which may 
be applicable to the transaction value of assembled merchandise. 
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The language you cite with regard to apportioning the value of 
an assist to the imported merchandise relates to tools, dies, molds, 
etc. used in the production of the merchandise. Assists such as ma- 
terials and components incorporated in the imported merchandise 
are discussed in a separate paragraph of the Statement. 

We would apply the following law and analysis to this case. We 
accept your decision to appraise the merchandise on the basis of 
transaction value. The merchandise in question is assembled and 
subject to allowances under item 807.00, TSUS. The assembler and 
the importer are related parties as defined in section 402(g)(1) of 
the TAA. 

Guidelines for appraising merchandise subject to item 807.00 are 
set forth as follows in TAA #2. 


First of all, the Customs Service contemplates consideration 
of the applicability of transaction value, as set forth in section 
402(b), as amended, by the Title II of the Trade Agreements 
Act of 1979, to each importation subject to item 807.00. Thus, 
transfer prices between the parties will serve as a starting 
point for item 807 appraisement. To this will be added or de- 
ducted all permissible adjustments under section 402(b). Then 
all necesary adjustments to reflect the item 807.00 classifica- 
tion will be made. At that point, if the transaction value is oth- 
erwise acceptable under the provisions of section 402(b)(2)(A), 
then if the transactions are between related parties, the trans- 
action value will be subject to section 402(b)(2)(B) for determi- 
nation of its acceptability. If the transaction meets these condi- 
tions, then the derived transaction value without any further 
adjustments (emphasis added) will be the appraised value. 
There is no requirement, as there is under current law, that 
all “elements of value” be present, if the previously stated con- 
ditions of the law have been complied with. Thus, transactions 
between related parties under 807.00 will be essentially subject 
to the same considerations that any related party transfer will 
be under this law. 


These guidelines clearly state that the only items which, in a 
transaction value appraisement, can be added to the price actually 
paid or payable are those enumerated in subparagraphs (A)-(E). 
Therefore, if you accept the transfer price (with statutory adjust- 
ments) as representing transaction value, you are legally precluded 
from adding to that price any “yield factor” for the non-U.S. reject 
devices brought into the foreign-trade zone. 


Although an element of value may be missing, as we stated in 
TAA #25: 


Some concern has been expressed that the transfer prices 
used contain missing elements of value. While this may be true 
it is not particularly relevant if the related party transfer is ac- 
ceptable under law. 


Section 402(b\(2)(B) of the TAA, implemented by section 
153.103G)(2) of the regulation relates to conditions under which the 
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transaction value between related parties is acceptable. We see no 
need to discuss this subject at length, because of your familiarity 
with it. We will only call your attention to Interpretative Note (3) 
to section 152.103(j\(2) (which, incidentally, is also found in the 
Statement of Administrative Action), which seems especially rele- 
vant to this case and reads as follows: 


If it is shown that the price is adequate to ensure recovery of 
all costs plus a profit which is equivalent to the firm’s overall 
profit realized over a representative period of time . . . in sales 
of merchandise of the same class or kind, this would demon- 
strate that the price has not been influenced. 


According to the importer’s letter to the district director at San 
Francisco, the “forecasted plant profit,” adjusted from time to time, 
is “. . . intended to achieve an overall assembly operation profit on 
sales to the U.S. and elsewhere which has been found acceptable to 
the I.R.S.” It seems likely that this profit meets the test of Inter- 
pretative Note (3), although that determination, if relevant, should 
be made by you. Of course this is only one of the various criteria 
and guidelines which may be appropriate to the transactions in 
question. 

To summarize our ruling: 

1. The basic ruling of January 26, 1979, does not preclude the im- 
porter from bringing into a foreign-trade zone all reject devices 
from an assembly operation, whether intended for shipment to the 
United States or elsewhere. 

2. Transaction value is the applicable basis of appraisement. 

3. Transaction value is represented by the transfer prices with 
statutory adjustments. 

4. If the transfer price is adequate to ensure recovery of all costs 
plus an acceptable profit (under note (3), cited above), that price is 
acceptable as representing transaction value. 

5. There is no legal basis, under transaction value, to require 
yielding the cost of non-U.S. reject devices into the value of stand- 
ard devices imported to the U.S. and entered for consumption. 

We have sent the importer a copy of this ruling. 





Recent Unpublished Customs Service 
Decisions 


The following listing of recent administrative decisions issued by 
the U.S. Customs Service is published for the information of Cus- 
toms officers and the importing community. Although the decisions 
are not of sufficient general interest to warrant publication as Cus- 
toms Service Decisions, the listing describes the issues involved and 
is intended to aid Customs officers and concerned members of the 
public in indentifying matters of interest which recently have been 
considered by the U.S. Customs Service. Individuals to whom any 
of these decisions would be of interest should read the limitations 
expressed in 19 CFR 177.9(c). 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained through use of the micro- 
fiche facilities in Customs reading rooms or if not available 
through those reading rooms, then it may be obtained upon written 
request to the Office of Regulations and Rulings, Attention: Legal 
Retrieval and Dissemination Branch, Room 2404, U.S. Customs 
Service, 1301 Constitution Avenue, N.W., Washington, D.C. 20229. 
Copies obtained from the Legal Retrieval and Dissemination 
Branch will be made available at a cost to the requester of $0.10 
per page. However, the Customs Service will waive this charge if 
the total number of pages copied is ten or less. 

The microfiche referred to above contains rulings/decisions pub- 
lished or listed in the Customs BULLETIN, many rulings predating 
the establishment of the microfiche system, and other rulings/deci- 
sions issued by the Office of Regulations and Rulings. This micro- 
fiche is available at a cost of $0.15 per sheet of fiche. In addition, a 
keyword index fiche is available at the same cost ($0.15) per sheet of 
fiche. 

It is anticipated that additions to both sets of microfiche will be 
made quarterly. Requests for subscriptions for the microfiche 
should be directed to the Legal Retrieval and Dissemination 
Branch. Subscribers will automatically receive updates as they are 
issued and will be billed accordingly. 

Dated: September 21, 1982. 

B. JAMES FRITz, 


Director, 
Regulations Control and Disclosure Law Division. 
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File No. Issue 


070146 Classification: combination musical instrument and calcu- 
lator (688.45) 

105761 Vessels: status of persons transported aboard a foreign- 
flag vessel between coastwise points as “passengers” 
under 46 U.S.C. 289 

105764 Vessels: certain cruise itineraries do not violate the coast- 
wise laws and the use of a vessel as a ship’s pilot boat 
is not a use in trade 

105768 Military Aircraft: foreign military aircraft used exclusive- 
ly in service of foreign governments are not subject to 
air commerce regulations (Part 6, Customs Regulations) 


Court of Customs and Patent Appeals 
ERRATUM 

Appeal No. 82-7, General Motors Corp. v. U.S. Internation- 
al Trade Commission, Nies, J. Decided September 3, 1982. 

Please make the following corrections: Page 14, line 9 from 
the bottom, delete “supra” and insert therefore—65 CCPA 
120, 582 F.2d 628, 199 USPQ 129 (1978). 

Appeal No. 82-9, U.S. v. Uniroyal, Inc., Baldwin, J. Decid- 
ed September 2, 1982. 


Page 5, footnote 6, line 1—19 U.S.C. § 1581(a) should be 28 
U.S.C. § 1581(a). 
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(Slip Op. 82-70) 
Ivy INTERNATIONAL, LTD., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 79-9-01390 
Before: Rao, Judge. 
Woven Fabric of Man-Made Fibers and Rabbit Hair 
[Judgment for defendant. ] 


(Decided September 7, 1982) 
Murray Sklaroff for the plaintiff. 
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J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Susan 
Handler-Menahem at the trial and on the briefs); for the defendant. 


Rao, Judge: This case involves the proper classification of woven 
fabric manufactured in Prato, Italy by Lanificio Cecchi Lido & 
Figli, s.n.c. and imported by plaintiff during 1975-78 at the Port of 
New York. It is described on the commercial invoices as “Kitty” 
and “Tiger” 59 inch, 30% polyester, 60% acrylic, 10% rabbit hair, 
8%-9 ounce or 9% ounce per yard fabric. 

The United States Customs Service (hereinafter Customs) classi- 
fied the merchandise under item 338.30 of the Tariff Schedules of 
the United States (TSUS), as modified by Presidential Proclama- 
tion 3822, T.D. 68-9, as woven fabrics of man-made fibers contain- 
ing not over 17% of wool by weight and not of glass at a duty rate 
of 13 cents per pound and 22.5% ad valorem. 

It is plaintiff's claim that the merchandise is properly classifiable 
under item 339.10, TSUS, as woven fabric of textile materials, not 
covered by subparts A through E of Part 3 of Schedule 3, other, at 
a duty rate of 8.5% ad valorem. Plaintiff claims that the imported 
fabrics are in chief value of rabbit hair and that, therefore, the 
classification by Customs of the merchandise as being in chief 
value of man-made fibers is erroneous. 

The issue is whether the fabrics are inchief value of man made 
fibers or in chief value of rabbit hair. In order to prevail, the plain- 
tiff must show that the value of the rabbit hair exceeds the value 
of each other single component material of the fabric.’ Additional- 
ly, the value of each of the components is to be ascertained at the 
time when it has reached such condition that nothing remains to 
be done to it except putting the components together. N. Erlanger 
Blumgart Co. v. United States, 57 CCPA 127, 428 F. 2d 860, C.A.D. 
991 (1970). The values to be considered are the values of the rabbit 
hair, the polyester and the acrylic immediately prior to weaving, 
since the fibers and the rabbit hair are spun and then woven to 
make the completed article that is imported. N. Erlanger Blumgart 
Co., supra, at 129. 

Plaintiff relies on the testimony of Lamberto Cecchi, one of the 
partners of Lanificio Cecchi Lido & Figli, s.p.a., the manufacturer 
of the fabrics. He holds a doctor’s degree in economics from the 
University of Florence in Italy and participates in all phases of the 
production of fabrics of the firm, but is especially involved in mar- 
keting and selling (R.6). He is thoroughly familiar with the fabrics 

‘General headnotes and rules of interpretation [TSUS] 

9. Definitions. For the purposes of the schedules, unless the context otherwise requires— 


(f) * * * when used between the description of an article and a material, * * * 
(i) “of” means that the article is wholly or in chief value of the named material; 


10. General Interpretative Rules. For the purposes of these schedules— 


(f) an article is in chief value of a material if such material exceeds in value each other single compo- 
nent material of the article. 
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in question, it being his idea to create them for then current fash- 
ions (R.12). 

Dr. Cecchi testified that the “Kitty” and “Tiger” fabrics were 
composed of acrylic and polyester fibers and rabbit hair, spun to- 
gether to create a yarn which was then woven into the instant fab- 
rics.2 The cost of the acrylic fibers was 300 lire per kilogram, the 
cost of the polyester fibers was 400 lire per kilogram and the cost 
of the rabbit hair was over 8,000 lire per kilogram (R.16). The 
prices for both fibers and the rabbit hair varied during the years 
that these fabrics were produced and the prices established by Dr. 
Cecchi’s testimony were averages (R.53). 

Dr. Cecchi also testified as to the costs of the various other proc- 
esses required to prepare the components for weaving, such as the 
cost for spinning the fibers and the rabbit hair, which was allo- 
cated according to weight. This amount was 450 lire.* After allow- 
ing for losses in blending and weaving, a cost for each component 
ready for weaving was arrived at: 


Acrylic—482.0 lire 
Polyester—274.2 lire 
Rabbit Hair—1,342.0 lire * 


On cross-examination, Dr. Cecchi admitted that he did not have 
invoices for all the rabbit hair used in the imported fabrics (some 
farmers would not give receipts and did business only on a cash 
basis), and had not included the cost of dyeing (R.48). He did not 


know whether the taxes paid on the raw materials were included 
in the calculations presented to the court (R.53). 

Defendant utilized the testimony of two witnesses, Richard 
Lutzer and Thomas Johnidis, in rebutting plaintiff's case. 

Mr. Lutzer is chief of the textile branch, United States Customs 
Service Laboratory, New York, N.Y. He supervised the taking of 
samples from entries of the imported merchandise and their analy- 
ses by laboratory technicians (R.67). He also devised tests to deter- 
mine the component materials in the samples and to remove artifi- 
cial coloring (R.68). 

In addition to testifying as to the tests that were performed, Mr. 
Lutzer testified that the percentage of rabbit hair found in the test 
samples ranged from a low of 6.5% to a high of approximately 10% 
(R.75) and that the predominant colors of the rabbit hair found in 
the samples were gray and brown (R.76). 

Mr. Johnidis is a dye analyst with the U.S. Customs Service Lab- 
oratory in New York. In his opinion, the gray and brown rabbit 


*Dr. Cecchi also testified that the imported fabrics contained some wool (R.13). While most of the samples 
tested by the Customs Laboratory did not contain wool, a few contained a small amount of wool or other fibers. 
This can be explained by Dr. Cecchi’s testimony that sometimes cloth was purchased to obtain the fibers (R.45). 

*In allocating the cost of spinning to the component fibers plaintiff attributes 283.5 lire to the acrylic fiber, 
141.8 lire to the polyester fiber and 56.3 lire to the rabbit hair. These amounts total 481.6 lire or 31.6 lire more 
than plaintiff's cost of spinning (See plaintiff's brief, page 6). 

‘The accuracy of these figures is doubtful since they are based on the fabrics being 63% acrylic, 31.5% polyes- 
ter and 12.5% rabbit hair and on the erroneous allocation of the spinning costs. (See plaintiff's brief, page 6.) 
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hair found in the samples was in its natural state, containing natu- 
ral pigmentation (R.85). Although he knew that white rabbit hair 
was always more expensive than brown or gray, he did not know 
the prices (R.88). 

The laboratory reports of the analyses done on the samples of 
the merchandise support the above testimony. Many of the reports 
contain a statement that “the tests performed on the submitted 
samples indicate the presence of naturally dark low grade rabbit 
hair.” Whether or to what extent this presence of dark rabbit hair 
precludes the presence of white rabbit hair cannot be determined 
from the laboratory reports or from the testimony. 

It is axiomatic in Customs law that the plaintiff shoulders the 
burden of proving that the classification of the merchandise by the 
Customs Service was erroneous. Mego Corp. v. United States, 62 
CCPA 14, C.A.D. 1187, 505 F.2d 1288 (1974). Additionally, the classi- 
fying official is presumed to have found every fact to exist that is 
necessary to sustain the classification. United States v. Marshall 
Field & Co., 17 CCPA 1, T.D. 43309 (1929), W. A. Gleeson v. United 
States, 58 CCPA 17, C.A.D. 998, 432 F.2d 1403 (1970). 

The extent of plaintiff's burden of proof is that the court must be 
persuaded, by the preponderance of the evidence that the Customs 
classification is incorrect and that the claimed classification is cor- 
rect in order for plaintiff to prevail. Ameliotex, Inc. v. United 
States, 77 Cust. Ct. 72, C.D. 4673, 426 F. Supp. 556 (1976), aff'd, 65 
CCPA 22, C.A.D. 1200, 565 F.2d 674 (1977). Whether plaintiff has 
sustained the burden is often a difficult and close question, particu- 
larly when the defendant does not rely on the presumption of cor- 
rectness but comes forward with evidence in support of the classifi- 
cation. Id. 

In this case, although the question of whether plaintiff has estab- 
lished its claim by a preponderance of the evidence is a close one, 
this court holds that it has not. Its sole witness, Dr. Cecchi, testi- 
fied that white rabbit hair, with an average cost of 8,500 lire per 
kilogram, was used in manufacturing the “Kitty” and “Tiger” 
fabric at issue. 

However, the laboratory tests done on actual samples from im- 
portations of these fabrics establish that the rabbit hair present in 
these fabrics is dark and low grade. These reports were received 
into evidence and are to be accorded their natural probative effect. 
Romicks International, Inc. v. United States, 64 Cust. Ct. 316, C.D. 
3997 (1970). In addition, the New York Customs Laboratory official 
charged with supervision of laboratory tests on fabric testified con- 
cerning the tests used to determine the amount, color, and quality 
of rabbit hair present in the samples. Cross-examination of this 
witness did not establish any defect in the procedures employed in 
the test methodology nor in the number of tests run on merchan- 
dise from the involved entries and this court finds that the tests 
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are sufficient to establish the composition of the fabric involved 
herein. 

Plaintiff takes the position that statements in the laboratory re- 
ports stating that the rabbit hair is “low grade” is opinion evidence 
only. While it may be true that the term “low grade” was not de- 
fined or explained by defendant’s witnesses, plaintiff did not over- 
come the evidence that dark rabbit hair is less valuable than white 
rabbit hair. Nor did Dr. Cecchi’s testimony explain the presence of 
dark rabbit hair or the effect of the presence of dark rabbit hair on 
the value of the fibers in determining component-in-chief value. 

It is the opinion of this court that plaintiff's prima facie case was 
rebutted by defendant’s witnesses and evidence. 

Therefore this court sustains the classification by defendant and 
the complaint is dismissed. 


(Slip Op. 82-71) 


Kinco, INc., PLAINTIFF v. THE UNITED STATES; WILLIAM VON 
RAAB, COMMISSIONER OF CUSTOMS, DENNIS T. SNYDER, REGIONAL 
COMMISSIONER OF CusToMS (REGION II); BENJAMIN JEFFERSON, 
AREA DIRECTOR OF CusToMS, NEWARK, NEW JERSEY, DEFEND- 
ANTS 


Court No. 82-9-01242 


Before Watson, Judge. 


ORDER 


(Dated September 8, 1982) 


Watson, Judge: Upon reading and filing the application by plain- 
tiff, through its attorneys, for a temporary restraining order in the 
instant action preventing defendants from ordering the cancella- 
tion or recission of a Notice of Redelivery issued by the Area Direc- 
tor of Customs, Newark, New Jersey, for merchandise imported by 
Jack Robbins and Associates, Inc., known as ‘“Turbo Trackers,” the 
affidavits of counsel in support thereof, and considering defendant’s 
oral motion to dismiss this action for lack of subject matter juris- 
diction and arguments in support thereof, and all other papers and 
proceedings had herein, including a hearing in Chambers on Sep- 
tember 3, 1982 with counsel for the respective parties; 

And it appearing that plaintiff predicates subject matter jurisdic- 
tion in the Court of International Trade on 28 U.S.C. § 1581(i) (8) 
and (4), 28 U.S.C. § 1585 and 5 U.S.C. § 702; that the involved mer- 
chandise (“Turbo Trackers’) is not the subject of an embargo or 
other quantitative restrictions on the importation of merchandise 
within the purview of 28 U.S.C. § 1581(i\(3) or the administration 
and enforcement of the foregoing matters within the scope of 28 
U.S.C. § 1581(i(4); that 28 U.S.C. § 1585 and 5 U.S.C. § 702 do not 
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afford the Court of International Trade an independent basis of 
subject matter jurisdiction where none otherwise exists; and that 
the parties are currently engaged in related litigation respecting 
the validity of certain copyrights in the United States District 
Court for the Southern District of New York, Jack Robbins and As- 
sociates, Inc. v. Kidco, Inc., 82 Civ. 2178 (WCC); it is hereby 

Ordered that in the interest of justice, defendants’ oral motion to 
dismiss is denied and this action is sua sponte transferred to the 
United States District Court for the Southern District of New York 
in conformity with 28 U.S.C. § 1584(b), where the action shall pro- 
ceed as if it had been commenced in the District Court in the first 
instance (cf. United States v. Biehl & Company, 3 CIT —, Slip Op. 
82-36 (1982)). The Clerk of the United States Court of International 
Trade is directed to effect the transfer to the District Court. 


(Slip Op. 82-72) 


Bar Bea Truck LEASING Co., INC., PLAINTIFF v. UNITED STATES 
OF AMERICA, ET AL., DEFENDANTS 


Court No. 82-4-00582-S 
BERNARD NEWMAN, Judge. 


On Defendants’ Motion for a Protective Order 


[Defendants’ motion for protective order and plaintiff's notice of depositions held 
in abeyance pending transmittal of administrative record to Court.] 


(Dated September 8, 1982) 


Fredrick J. Gross, Esq., for the plaintiff. 

J. Paul McGrath, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (John J. 
Mahon, Assistant Branch Director and Saul Davis, Esq.), for the defendants. 

BERNARD NEwMaN, Judge: Plaintiff Bar Bea Truck Leasing Co., 
Inc. (BBT) seeks judicial review of the denial of its application for a 
customhouse cartage license (CCL) by the United States Customs 
Service Director of the Newark Area on June 29, 1982. 


BACKGROUND 


This litigation has a highly complex factual background, which is 
reviewed in this Court’s recent decision, Bar Bea Truck Leasing 
Co., Inc. v. United States, 4 CIT —, Slip Op. 82-64 (August 11, 
1982). As may be noted from my prior opinion, this case evolves 
from the amendment of plaintiff's fourth cause of action in Court 
No. 82-4-00582, contesting the denial of plaintiff's license applica- 
tion. That amended cause of action was severed for separate pro- 
ceedings. 

Briefly, the pertinent facts at this juncture are: By letter dated 
March 24, 1982, plaintiff applied for a CCL, pursuant to the provi- 
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sions of 19 CFR § 112.21, et seg. In response to such application, the 
Newark Area Director of the United States Customs Service, Ben- 
jamin C. Jefferson, notified plaintiff by letter dated June 29, 1982: 


In a letter dated March 24, 1982, you applied for a custom- 
house cartage license, pursuant to the provisions of 19 CFR 
Part 112. Based on a report of investigation and other informa- 
tion in our files, I cannot grant your application. 

The application is denied for the following reasons: Firstly, 
the report of investigation contains information which leads 
me to believe that the corporation is financially unstable. This 
financial instability is evidenced by a lawsuit instituted 
against you, by the outstanding United States federal tax li- 
abilities and Certificates of Debts filed by the State of New 
Jersey. 

Secondly, since early as 1977, the applicant has admittedly 
used CHL No. 1777, issued to another bonded cartmen [sic], to 
carry on a customhouse cartage business. 

I consider these two matters to be serious impediments to 
the issuance of a customhouse cartage license to you. 


Except for the foregoing letter of June 29, 1982, no portion of the 
administrative record has been received by the Court. 

On August 2, 1982 plaintiff served a notice upon defendants pro- 
viding for the taking of depositions upon oral examination of Mr. 
Jefferson and of Agent James Coble. The scope of the depositions, 


as stated in the notice, concerns “all aspects of his [Jefferson’s] de- 
cision to reject plaintiff's application for a customhouse cartman’s 
license” and “all aspects of his [Coble’s] investigation into plain- 
tiffs suitability for a customhouse cartman’s license”. Plaintiff's 
notice also requested, in conformance with Rule 30(b)(2) and Rule 
34 of the Rules of this Court, the production at the time and place 
of depositions of all documents, writings, logs and similar tangible 
things which relate to the subject matter of the depositions (except- 
ing those documents that are privileged in their entirety, as to 
which plaintiff requests that a list of the same be produced). 

Defendants have interposed objections to the taking of deposi- 
tions at this time and have moved under Rule 26(c) of this Court 
for a protective order that the requested discovery ‘‘not be had”. 
Specifically, defendants object to the proposed depositions on the 
ground that the Court lacks subject matter jurisdiction of the 
action; and further, if this Court has jurisdiction of a case involving 
the denial of a customhouse cartman’s license application, such a 
cause of action would fall under 28 U.S.C. 1581(i). Consequently, ac- 
cording to defendants, the scope of review is governed by 28 U.S.C. 
2640(d), and hence should be on the administrative record under 5 
U.S.C. 706. 
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JURISDICTIONAL ISSUE 


Defendants moved in Court No. 82-4-00582 to dismiss the 
amended fourth cause of action regarding the denial of BBT’s ap- 
plication for a cartage license on jurisdictional grounds. However, 
and in view of the severance of that cause of action, I denied de- 
fendants’ motion to dismiss without prejudice to renewal of the 
motion in this severed action. Since the threshold jurisdictional 
issue has again been raised here in connection with defendants’ 
motion for a protective order, and inasmuch as that issue has been 
fully briefed by the parties, I will discuss initially the jurisdictional 
issue in the present application for a protective order. 

Defendants’ jurisdictional challenge may be readily disposed of 
since the rationale in DiJub Leasing Corp. v. United States, 1 CIT 
42, 505 F. Supp. 1113 (1980) is dispositive in the instant case. 

In DiJub, the issue raised by defendants’ motion to dismiss was 
whether this Court had jurisdiction to review a decision of the 
Commissioner of Customs revoking the customhouse cartage li- 
cense of the plaintiff corporation. Subject matter jurisdiction was 
asserted by plaintiff under 28 U.S.C. 1581(i) (1) and (4), which is a 
broad residual grant of jurisdictional authority to this Court over— 


* * * any civil action commenced against the United States, 


its agencies, or, its officers, that arises out of any law of the 
United States providing for— 
(1) revenue from imports or tonnage. 


* * * * * * * 


(4) administration and enforcement with respect to the mat- 
ters referred to in paragraphs (1)-(3) of this subsection and sub- 
sections (a)-(h) of this section. 


After reviewing the statutory provisions and regulations in the 
Customs and Tariff laws providing for the licensing of customhouse 
cartmen and describing the role of the cartman in international 
trade, and the application form for a customhouse cartage or light- 
erman’s license, together with the form of bond required for such 
license (Customs Form 3855), I found in DiJub that “the primary 
objective of licensing and bonding cartmen and lightermen is to 
secure the revenue from imports on which customs duties have not 
yet been paid” (505 F. Supp. at 1116); and therefore this Court had 
jurisdiction under section 1581(i) (1) and (4), as claimed by plain- 
tiffs. 

The rationale of DiJub is that matters pertaining to the licensing 
of customhouse cartmen are intertwined with and directly related 
to the administration and enforcement of the laws providing for 
revenue from imports, and hence such matters fall within the 
Court of International Trade’s exclusive jurisdiction under 28 
U.S.C. 1581(i) (1) and (4). 

Further, the DiJub opinion noted the Court of International 
Trade’s explicit parallel jurisdiction over the review of administra- 
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tive action pertaining to the licensing of customhouse brokers 
under 28 U.S.C. § 1581(g) and “could perceive of no reason why 
Congress would grant this Court jurisdiction in the case of custom- 
house brokers’ licenses and intend to withhold jurisdiction respect- 
ing cartmen’s licenses.” In this aspect, it should be noted that sec- 
tion 1581(g) specifically grants the Court of International Trade ex- 
clusive jurisdiction of a civil action commenced to review the 
denial of a customhouse broker’s license. 

In sum, I find here that a civil action commenced to review the 
denial of a customhouse cartman’s license arises out of the admin- 
istration and enforcement of a law of the United States providing 
for revenue from imports within the meaning of 28 U.S.C. § 1581(i) 
(1) and (4), and accordingly this Court has jurisdiction over the sub- 
ject matter of the present action. 

Defendants’ reliance upon my recent decision in United States v. 
Biehl & Company, 3 CIT—, Slip Op. 82-36 (1982) is misplaced. 
There, the issue presented was whether the Court of International 
Trade has jurisdiction over a lawsuit commenced by the United 
States for the recovery of tonnage duties and light money. The Gov- 
ernment predicated jurisdiction of the action on 28 U.S.C. § 1582(2). 
Defendants moved to dismiss the action contending that it did not 
fall within the purview of section 1582 and that subject matter ju- 
risdiction properly existed in the appropriate district court under 
the provisions of 28 U.S.C. § 1840. After determining that an action 
for the recovery of tonnage duties and light money did not fall 
within the purview of section 1582(2), we considered whether sec- 
tion 1581(i) was applicable. On that score, I found that while Con- 
gress expanded the Court’s jurisdiction to include tonnage cases in 
section 1581(i), the statute expressly limits the Court’s residual ju- 
risdiction to those actions commenced against the United States. 
The short of the matter is that in Biehl this Court declined to “ex- 
ercise subject matter jurisdiction that Congress surely must have 
intended to grant the Court of International Trade, but in fact ex- 
cluded by the express language of the statute” (emphasis added). By 
contrast, in section 1581(i), Congress did not even intimate, much 
less express, any intent to exclude jurisdiction over actions contest- 
ing the denial or revocation of a cartman’s license. 

In support of its jurisdictional challenge in this case, defendants 
also point up the fact that an applicant for a customhouse broker’s 
license must pass a competency examination (see 19 CFR 
§ 111.11(4)), while an applicant for cartage license need not take a 
competency examination. While it is true that such distinction 
exists between applications for a broker’s and cartage license, I am 
unable to perceive any jurisdictional significance of the requisite 
examination for brokers. 

Defendants’ argument appears to be that there is no jurisdiction- 
al basis in section 1581(i) for addressing such issues as the charac- 
ter, qualifications and experience of the applicant for a cartage li- 
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cense or the nature and fitness of the equipment to be used. I 
cannot agree with that contention. If a applicant is properly denied 
a cartman’s license for lack of character, experience, etc., such ad- 
ministrative action is clearly for the security of the revenue from 
imports on which custom duties have not yet been paid, which is 
the primary objective of licensing and bonding cartmen. 

Consequently, I hold that the Court of International Trade, 
rather than the District Court, has jurisdiction in this case. 


ScoPpE AND STANDARD OF REVIEW 


In order to decide whether the depositions noticed by plaintiff 
should be permitted, the Court must preliminarily determine the 
scope and standard of review applicable in this case. 

Defendants maintain that the proposed depositions are precluded 
because the scope and standard of review in this case are governed 
by the provisions of 28 U.S.C. § 2640(d), and thus the action must 
be reviewed as provided in the Administrative Procedure Act 
(APA), 5 U.S.C. § 706, viz., on the administrative record. Plaintiff 
agrees that judicial review in this action is governed by APA sec- 
tion 706 of Title 5, but insists that there should be a trial de novo, 
and thus discovery by depositions is permissible. 

There can be no doubt that the decision of Customs to deny 
plaintiff's application for a cartage license is subject to judicial 
review within the framework of the APA, 5 U.S.C. § 701, et seg. See 
Citizens to Preserve Overton Park v. Volope, 401 U.S. 402, 410 (1970). 
But the question raised in this proceeding respecting the scope and 
standard of judicial review applicable under 5 U.S.C. § 706 cannot 
be decided in the present posture of the case. An initial difficulty 
that I encounter in considering whether review should be solely on 
the administrative record as urged by defendants, or de novo as in- 
sisted by plaintiff, is that here, we have no administrative “record” 
in the usual sense of that term. The Area Director was not re- 
quired by law to hold a formal hearing upon plaintiff's application, 
or its denial, and so far as I am aware, he held no hearing. Plain- 
tiff now complians that it has had no opportunity whatsoever to be 
heard in the administrative investigation, which fact is not disput- 
ed by defendants. 

Indeed, all that we have in the way of a “record” is the Direc- 
tor’s letter of June 29, 1982, which refers to plaintiff's letter appli- 
cation of March 24, 1982 and a report of investigation. These latter 
two documents are not before the Court. Defendants, of course, 
have had access to the administrative record upon which the Direc- 


‘Defendants do not argue that no judicial review at all is availabe for the denial of a cartman’s license. There- 
fore, the jurisdictional dispute appears to be whether the Court of International Trade or the United States 
District Court for the District of New Jersey should hear the cause of action respecting the denial of plaintiff's 
license application. Were it determined that the Court of International Trade lacks jurisdiction of an action to 
review the denial of a cartman’s license, the action would not be dismissed, as urged by defendants. Rather, 
“where a party errs in invoking the jurisdiction of this Court, the salutary 28 U.S.C. § 1584(b) provides for the 
transfer of the action to the appropriate district court, in the interest of justice’. United States v. Biehl & Com- 
pany, 3 CIT—, Slip Op. 82-36 (1982) 
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tor relied in denying the application, but neither plaintiff nor this 
Court has seen the at record. Hence, we are unable to determine 
what evidence was considered and upon which the administrative 
decision was based, except to the extent disclosed in the June 29, 
1982 letter to plaintiff. 

In summary, although defendants’ position may be correct, I con- 
clude that the questions of the applicable scope and standard of 
review and whether plaintiff should be permitted to proceed with 
the proposed depositions should be decided only after the full ad- 
ministrative record is before the Court. At that point, the Court 
may then satisfy itself concerning certain relevant factors: the ade- 
quacy of the fact-finding procedure pursued by the Director; the 
evidence which was adduced in the investigation and considered by 
the Director; and the extent, if any, of plaintiffs opportunity for 
participation in the investigation. See e.g. Citizens to Preserve Over- 
ton Park v. Volpe, supra; Camp v. Pitts, 411 U.S. 188 (1972); FPC v. 
Transcontinental Gas Pipe Line Corp., 423 U.S. 326, 331 (1975); 
Chandler v. Roudebush, 425 U.S. 840, 861-62 (1975); Secretary of 
Labor of United States v. Farino, 490 F.2d 885, 889-893 (7th Cir. 


1973); Doraiswamy v. Secretary of Labor, 555 F.2d 832, 839-843 
(D.C. Cir. 1976). 


CONCLUSION 


In light of all the facts and circumstances, it is hereby ordered: 

1. Plaintiff's notice of depositions served on August 2, 1982 and 
defendants’ motion for a protective order shall be held in abeyance 
until the full administrative record has been transmitted to the 
Court; and 

2. The Area Director at Newark, New Jersey shall within thirty 
(30) days from the date of the entry of this order prepare and trans- 
mit to the Clerk of the Court of International Trade, as the admin- 
istrative record in this action, certified copies of plaintiff's letter of 
application dated March 24, 1982, the report of investigation, the 
notice of denial of the application dated June 29, 1982, and all 
other information on file adduced before the Area Director pertain- 
ing to plaintiff's application. 





International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY, September 22, 1982. 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

WILLIAM VON Raap, 
Commissioner of Customs. 


In the matter of 

CERTAIN TEXTILE SPINNING Ayu) bet ; 
Weasns 40m Asean Investigation No. 337-TA-124 
Dorrers THEREFOR 


Extension of Time for Filing Briefs on Presiding Officer’s 
Recommendation That Counsel Be Disqualified 


AGENCY: U:S. International Trade Commission. 


ACTION: Extension of time for filing briefs regarding presiding of- 
ficer’s recommendation. 

Notice is hereby given that the Commission has granted the joint 
motion of complainant Platt Saco Lowell, respondents Machinenfa- 
brik Rieter, A.G., and Amercian Rieter Co., Inc., and the Commis- 
sion investigative attorney to extend for 10 days the time to file 
briefs on complainant’s motion (Motion No. 124-3) to disqualify re- 
spondents’ counsel. Interested persons may obtain copies of the 
joint motion and all other public documents on the record of this 
investigation by contacting the Office of the Secretary, U.S. Inter- 
national Trade Commission, 701 E Street, NW., Room 161, Wash- 
ington, D.C. 20436; telephone: 202-523-0161. 

SUPPLEMENTAL INFORMATION: This investigation concerns al- 
leged unfair acts and unfair methods of competition in the importa- 
tion of certain textile spinning frames with automatic doffers. On 
August 30, 1982, the presiding officer recommended that the Com- 
mission grant complainant’s motion to disqualify counsel for re- 
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spondents Machinenfabrik Rieter, A.G., and American Rieter Co., 
Inc. 


The Commission requested that the parties file briefs on the dis- 
qualification motion. Such briefs were to be filed no later than Sep- 
tember 8, 1982. 


FOR FURTHER INFORMATION CONTACT: Warren H. Mar- 
uyama, Esq. Office of the General Counsel, U.S. International 
Trade Commission, telephone 202-523-0375. 


By order of the Commission. 


Issued: September 15, 1982. 
KENNETH R. MASON, 
Secretary. 


Investigation No. 731-TA-52 (Final) 


SHEET PiLiInGc From CANADA 


AGENCY: United States International Trade Commission. 


ACTION: Suspension of final antidumping investigation. 
EFFECTIVE DATE: September 15, 1982. 


SUMMARY: On September 15, 1982, the United States Department 
of Commerce suspended its antidumping investigation involving 


sheet piling from Canada (47 F.R. 40683, September 15, 1982). The 
basis for the suspension is an agreement by the Acier Casteel, Inc., 
a manufacturer and exporter which accounts for substantially all 
the known imports of this product from Canada, to revise their 
prices to eliminate sales of this merchandise to the United States 
at less than fair value. Accordingly, the United States Internation- 
al Trade Commission hereby gives notice of the suspension of its 
antidumping investigation involving sheet piling, provided for in 
items 609.96 and 609.98 of the Tariff Schedules of United States 
Annotated, from Canada (investigation No. 731-TA-52 (Final)). 


FOR FURTHER INFORMATION CONTACT: Mr. Larry Reavis 


(202-523-0296), Office of Investigations, U.S. International Trade 
Commission. 


This notice is published pursuant to section 207.40 of the Com- 
mission’s Rules of Practice and Procedure (19 CFR § 207.40). 
By order of the Commission. 
Issued: September 15, 1982. 
KENNETH R. MAson, 
Secretary. 





INTERNATIONAL TRADE COMMISSION NOTICES 
Investigation No. 701-TA-87 (Final) 


Hot-RoLteD CARBON STEEL PLATE FROM BRAZiL 
AGENCY: United States International Trade Commission. 
ACTION: Suspension of final countervailing duty investigation. 
EFFECTIVE DATE: September 13, 1982. 


SUMMARY: On September 7, 1982, the United States Department 
of Commerce suspended its countervailing duty investigation in- 
volving hot-rolled carbon steel plate from Brazil (47 F.R. 39394, 
September 7, 1982). The basis for the suspension is an agreement 
by the Government of Brazil to offset all benefits which Commerce 
found to constitute subsidies with an export tax on all exports of 
the subject products to the United States. Accordingly, the United 
States International Trade Commission hereby gives notice of the 
suspension of its countervailing duty investigation involving hot- 
rolled carbon steel plate, provided for in items 607.6615, 607.9400, 
608.0710, and 608.1100 of the Tariff Schedules of the United States 
Annotated, from Brazil (investigation No. 701-TA-87 (Final). 


FOR FURTHER INFORMATION CONTACT: Mr. Robert Eninger 


(202-523-0312), Office of Investigations, U.S. International Trade 
Commission. 


This notice is published pursuant to section 207.40 of the Com- 
mission’s Rules of Practice and Procedure (19 CFR § 207.40). 
By order of the Commission. 
Issued: September 14, 1982. 
KENNETH R. Mason, 
Secretary. 


In the matter of 


CERTAIN TEXTILE SPINNING Investigation No. 337-TA-124 
FRAMES AND AUTOMATIC 
DorFFEerRS THEREFOR 


Notice 


Notice is hereby given that the oral presentations scheduled for 
September 30, 1982 (47 Fed. Reg. 39748, September 9, 1982) are can- 
celled. 

The Secretary shall publish this Notice in the Federal Register. 

Issued: September 14, 1982. 


JANET D. SAXON, 
Administrative Law Judge. 
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Investigation No. 731-TA-46 (Final) 
Certain Steel Wire Nails From the Republic of Korea 
ERRATA 


In reference to Views of the Commission on Inv. No. 731-TA-46 
(Final) published in 47 F.R. 34864 on August 11, 1982, the first sen- 
tence which reads: 


On the basis of the record, we have found that there is a rea- 
sonable indication that a domestic industry is materially in- 
jured by reason of imports of steel wire nails from Korea, 
which the Department of Commerce has found to be sold in 
the United States at less than fair value. 


should be changed to read: 


On the basis of the record, we have found that a domestic 
industry is materially injured by reason of imports of steel 
wire nails from Korea, which the Department of Commerce 
has found to be sold in the United States at less than fair 
value. 


Dated: September 14, 1982. 
KENNETH R. Mason, 
Secretary. 


Investigations Nos. 701-TA-176 through 178 (Final) 


Hot-Ro.itepD STAINLESS STEEL BAR, CoLD-FORMED STAINLESS STEEL 
BAR, AND STAINLESS STEEL WIRE Rop From SPAIN 


AGENCY: United States International Trade Commission. 
ACTION: Institution of final countervailing duty investigations. 


SUMMARY: As a result of a preliminary determination by the 
United States Department of Commerce that the government of 
Spain is providing subsidies to the manufacturers, producers, or ex- 
porters of certain stainless steel products within the meaning of 
section 701 of the Tariff Act of 1930 (19 U.S.C. § 1673), the United 
States International Trade Commission hereby gives notice of the 
institution of investigations Nos. 701-TA-176 through 178 (Final) to 
determine whether an industry in the United States is materially 
injured, or is threatened with material injury, or the establishment 
of an industry in the United States is materially retarded, by 
reason of imports from Spain of hot-rolled stainless steel bar, cold- 
formed stainless steel bar, and stainless steel-wire rod, provided for 
in item 606.90 (hot-rolled and cold formed stainless steel bars) and 
items 607.26 and 607.43 (stainless steel wire rod) of the Tariff 
Schedules of the United States. These investigations will be con- 
ducted according to the provisions of part 207, subpart C, of the 
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Ccommission’s Rules of Practice and Procedure (19 CFR § 207, 44 
F.R. 76458). 


EFFECTIVE DATE: September 9, 1982. 


FOR FURTHER INFORMATION CONTACT: Mr. Larry Reavis, 
Office of Investigations, U.S. International Trade Commission, 
Room 341, 701 E Street NW., Washington, D.C. 20436; telephone 
202-523-0296. 


SUPPLEMENTARY INFORMATION: 

Background: On June 2, 1982, the Commission unanimously de- 
termined, on the basis of the information developed during the 
course of investigations Nos. 701-TA-176 through 178 (Prelimi- 
nary), that there was a reasonable indication that an industry in 
the United States was materially injured, or was threatened with 
material injury, by reason of imports of the above-named products 
alleged to be subsidized by the government of Spain. As a result of 
the Commission’s affirmative preliminary determination, the De- 
partment of Commerce continued its investigation into the ques- 
tion of subsidies. Unless the investigation is extended, the final 
subsidy determination will be made by the Department of Com- 
merce on or before November 8, 1982. 

A staff report containing preliminary findings of fact will be 
available to all interested parties on November 4, 1982. 

Service of documents.—Any interested person may appear in 
these investigations as a party, either in person or by representa- 
tive, by filing an entry of appearance with the Secretary in accord- 
ance with section 201.11 of the Commission’s rules (19 CFR 
§ 201.11). Each entry of appearance must be filed with the Secre- 
tary no later than 21 days after the publication of this notice in the 
Federal Register. 

The Secretary will compile a service list from the entries of ap- 
pearance filed in these final investigations and from the Commis- 
sion’s record in the preliminary investigations. Any party submit- 
ting a document in connection with these investigations shall, in 
addition to complying with section 201.8 of the Commission’s rules 
(19 CFR § 201.8), serve a copy of each such document on all other 
parties to the investigations. Such service shall conform with the 
requirements set forth in section 201.16(b) of the rules (19 CFR 
§ 201.16(b)). 

In addition to the foregoing, each document filed with the Com- 
mission in the course of this investigation must include a certifi- 
cate of service setting forth the manner and date of such service. 
This certificate will be deemed proof of service of the document. 
Documents not accompanied by a certificate of service will not be 
accepted by the Secretary. 

Written Submissions: Any person may submit to the Commission a 
written statement of information pertinent to the subject of these 
investigations. A signed original and fourteen (14) true copies of 
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each submission must be filed at the Office of the Secretary, U.S. 
International Trade Commission Building, 701 E Street NW., 
Washington, D.C. 20436, on or before November 24, 1982. All writ- 
ten submissions, except for confidential business data, will be avail- 
able for public inspection. 

Any business information for which confidential business treat- 

ment is desired must be submitted separately. The envelope and all 
pages of such submissions must be clearly labeled ‘Confidential 
Business Information.’ Confidential submissions and requests for 
confidential treatment must conform with the requirements of sec- 
tion 201.6 of the Commission’s Rules of Practice and Procedure (19 
CFR § 201.6). 
Public Hearing: The Commission will hold a public hearing in con- 
nection with these investigations on November 16, 1982, in the 
Hearing Room of the U.S. International Trade Commission Build- 
ing, beginning at 9:30 a.m. Requests to appear at the hearing 
should be filed in writing with the Secretary to the Commission not 
later than the close of business (5:15 p.m.), on November 3, 1982. 
All persons desiring to appear at the hearing and make oral pre- 
sentations must file prehearing statements and should attend a 
prehearing conference to be held at 9:30 a.m. on November 4, 1982, 
in Room 117 of the U.S. International Trade Commission Building. 
Prehearing statements must be filed on or before November 12, 
1982. 

Testimony at the public hearing is governed by section 207.23 of 
the Commission’s Rules of Practice and Procedure (19 CFR 
§ 207.23). This rule requires that testimony be limited to a noncon- 
fidential summary and analysis of material contained in prehear- 
ing statements and to new information. The Commission will not 
receive prepared testimony for the public hearing, as would other- 
wise be provided for by rule 201.12(d). All legal arguments, econom- 
ic analyses, and factual materials relevant to the public hearing 
should be included in prehearing statements in accordance with 
section 207.22. 

For further information concerning the conduct of the investiga- 
tions, hearing procedures, and rules of general application, consult 
the Commission’s Rules of Practice and Procedure, part 207, sub- 
parts A and C (19 CFR § 207), and part 201, subparts A through E 
(19 CFR § 201). 

This notice is published pursuant to section 207.20 of the Com- 
mission’s Rules of Practice and Procedure (19 CFR 207.20, 44 F.R. 
76472). 

By order of the Commission. 


Issued: September 10, 1982. 


KENNETH R. Mason, 
Secretary. 
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Investigation No. 701-TA-189 (Preliminary) and Investigations 
Nos. 731-TA-104 through 731-TA-106 (Preliminary) 


STEEL Ratts FROM THE EUROPEAN COMMUNITY, THE FEDERAL 
REPUBLIC OF GERMANY, FRANCE, AND THE UNITED KINGDOM 


AGENCY: United States International Trade Commission. 


ACTION: Institution of preliminary countervailing duty and anti- 
dumping investigations and the scheduling of a conference to be 
held in connection with the investigations. 


SUMMARY: The USS. International Trade Commission hereby 
gives notice of the institution of investigation No. 701-TA-189 (Pre- 
liminary) under section 703(a) of the Tariff Act of 1930 (19 U.S.C. 
§ 1671b(a)) to determine whether there is a reasonable indication 
that an industry in the United States is materially injured, or is 
threatened with material injury, or the establishment of an indus- 
try in the United States is materially retarded by reason of imports 
from the European Community of steel rails, provided for in items 
610.20 and 610.21 of the Tariff Schedules of the United States 
(TSUS) (1982), upon which bounties or grants are alleged to be 
paid. 

The Commission also gives notice of the institution of investiga- 
tions Nos. 731-TA-104 through 106 (Preliminary) under section 
733(a) of the Tariff Act (19 U.S.C. § 1673b(a)) to determine whether 
there is a reasonable indication that an industry in the United 
States is materially injured, or is threatened with material injury, 
or the establishment of an industry in the United States is materi- 
ally retarded, by reason of imports from the Federal Republic of 
Germany, France, and the United Kingdom, of steel rails, provided 
for in items 610.20 and 610.21 of the TSUS, which are alleged to be 
sold at less than fair value. 


EFFECTIVE DATE: September 3, 1982. 


FOR FURTHER INFORMATION CONTACT: Mr. Lawrence 
Rausch, Office of Investigations, U.S. International Trade Commis- 
sion; telephone 202-523-0286. 


SUPPLEMENTARY INFORMATION: 

Background: These investigations are being instituted in re- 
sponse to a petition filed September 3, 1982, on behalf of CF & I 
Steel Corporation, Pueblo, Colorado. The Commission must make 
its determinations in these investigations within 45 days after the 
date of the filing of the petition or by October 18, 1982 (19 CFR 
§ 207.17). The investigations will be subject to the provisions of part 
207 of the Commission’s Rules of Practice and Procedure (19 CFR 
§ 207, 44 F.R. 76457), and particularly subpart B thereof. 

Persons wishing to participate in these investigations as parties 
must file an entry of appearance with the Secretary to the Com- 
mission not later than seven (7) days after the publication of this 
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notice in the Federal Register (19 CFR § 201.11). Any entry of ap- 
pearance filed after this date will be referred to the Chairman, who 
shall determine whether to accept the late entry for good cause 
shown by the person desiring to file the notice. 

Service of documents: The Secretary will compile a service list 
from the entries of appearance filed in these investigations. Any 
party submitting a document in connection with the investigations 
shall, in addition to complying with section 201.8 of the Commis- 
sion’s rules (19 CFR § 201.8), serve a copy of each document on all 
other parties to the investigations. Such service shall conform with 
the requirements set forth in section 201.16(b) of the rules (19 CFR 
§ 201.16(b)). 

In addition to the foregoing, each document filed with the Com- 
mission in the course of these investigations must include a certifi- 
cate of service setting forth the manner and date of such service. 
This certificate will be deemed proof of service of the document. 
Documents not accompanied by a certificate of service will not be 
accepted by the Secretary. 

Written submissions: Any person may submit to the Commission 
on or before October 1, 1982, a written statement of information 
pertinent to the subject matter of the investigations. A signed origi- 
nal and fourteen copies of such statement must be submitted. 

Any business information which a submitter desires the Commis- 
sion to treat as confidential shall be submitted separately, and each 
sheet must be clearly marked at the top “Confidential Business 
Data.’”’ Confidential submissions must conform with the require- 
ments of section 201.6 of the Commission’s Rules of Practice and 
Procedure (19 CFR § 201.6). All written submissions, except for con- 
fidential business data, will be available for public inspections. 

Conference: The Director of Operations of the Commission has 
scheduled a conference in connection with the investigations for 
9:30 a.m., on September 29, 1982, at the U.S. International Trade 
Commission Building, 701 E Street, NW., Washington, D.C. Parties 
wishing to participate in the conference should contact the Director 
of Investigations, Mr. William Fry, telephone 202-523-0301, not 
later than September 27, 1982, to arrange for their appearance. 

For further information concerning the conduct of the investiga- 
tions and rules of general application, consult the Commission’s 
Rules of Practice and Procedure, part 207, subparts A and B (19 
CFR § 207) and part 201, subparts A through E (19 CFR § 201). Fur- 
ther information concerning the conduct of the conference will be 
provided by Mr. Fry. 

This notice is published pursuant to section 207.12 of the Com- 
mission’s Rules of Practice and Procedure (19 CFR § 207.12). 

By order of the Commission. 
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Issued: September 9, 1982. 
KENNETH R. Mason, 
Secretary. 


Investigation No. 701-TA-145 (Final) 
CERTAIN STEEL WIRE Naits From KoreEA 


Notice of Termination of Investigation 
AGENCY: USS. International Trade Commission. 


ACTION: Termination of final countervailing duty investigation 
and cancellation of hearing. 


FOR FURTHER INFORMATION CONTACT: Judith Zeck, Office 
of Investigations, U.S. International Trade Commission (202-523- 
0339). 


SUPPLEMENTARY INFORMATION: On June 22, 1982, following 
receipt of a notice of a preliminary determination by the Depart- 
ment of Commerce, that there is a reasonable basis to believe or 
suspect that benefits are granted by the Government of Korea with 
respect to the manufacture production or exportation of certain 
steel wire nails which constitute a subsidy within the meaning of 
the countervailing duty law, the United States International Trade 
Commission (Commission) instituted investigation No. 701-TA-145 
(Final) to determine whether an industry in the United States is 
materially injured or is threatened with material injury or the es- 
tablishment of an industry is materially retarded by reason of im- 
ports of such merchandise. 

On September 2, 1982, the Commission was notified that the De- 
partment of Commerce had made a final determination that the 
manufacturers, producers or exporters of certain steel wire nails 
are not receiving benefits that constitute subsidies within the 
meaning of the countervailing duty law. Although the Korean nail 
industry did receive benefits under several programs, the aggregate 
net benefit received amounted to 0.43 percent of the f.o.b. value of 
the imported merchandise which Commerce has determined is de 
minimis. 

Therefore the Commission is terminating its final countervailing 
duty investigation concerning certain steel wire nails from Korea 
and the hearing which had been scheduled for September 14, 1982 
is cancelled. 

By order of the Commission. 


Issued: September 3, 1982. 


KENNETH R. Mason, 
Secretary. 
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